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CURRENT TOPICS 


Practice and Procedure in the Supreme Court 


THE second interim report of the Committee on Supreme 
Court Practice and Procedure (Cmd. 8176, H.M. Stationery 
Office, 1s. 9d.), published on 16th March, deals with 
(1) Procedure in Admiralty cases; (2) Miscellaneous matters 
of procedure in the Chancery Division and the Court of 
Protection and procedure before Official Referees; (3) The 
Annual Practice; (4) Court fees. As to Admiralty pro- 
ceedings, the committee recommend that discovery of 
documents should be given automatically within a specified 
time after close of pleadings without the necessity of an order 
of the court. A summons for directions should be introduced 
into Admiralty actions and should deal with the questions of 
the witnesses to be called, admissibility of statements by 
witnesses, expert witnesses, date of hearing, and similar 
matters. No departure should be made from the present 
practice of having two nautical assessors, who should, in 
general cases, be drawn from the Elder Brethren of Trinity 
House. But in cases of collisions between fishing vessels 
engaged in fishing, it should be competent for the court 
to appoint assessors having experience in that class of vessel 
instead of Elder Brethren. A simplified procedure in actions 
for limitation of liability is recommended, beginning by 
originating summons. 


Further Recommendations 


As to Chancery procedure the committee recommends that 
an application for a garnishee order mis? should be dealt with 
ex parte on an affidavit without a summons. Provided that 
original documents submitted to the court for construction 
are legible, it should not be necessary to furnish a copy as 
well as setting out 7m extenso the relevant extracts in the 
supporting affidavit. A simplified procedure is recommended 
in small estates or trusts for application to the court by 
executors and trustees, etc., for the construction of a will or 
other document. It is further proposed that the jurisdiction 
of the Judge in Lunacy be transferred from the Master of 
the Rolls and the Lords Justices to the judges of the Chancery 
Division. Official referees, who have no power at present to 
commit or attach, should, it is recommended, be given such 
power and should be eligible as Commissioners of Assize. 
Court fees, it is suggested, should be reduced. There 
should be an initiating fee to cover all-proceedings up to 
setting down, and the setting down fee should cover the trial 
of the action and all proceedings up to judgment, including 
the order of the court. There should be a single fee in respect 
of taxation of a bill of costs. Only the fee on filing notice of 
appeal or cross-appeal should be charged in the Court of 
Appeal. 

The Annual Practice 

“ WE accordingly recommend in the strongest terms that 
a complete revision of the rules be immediately put in 
hand.” These words in para. 117 of the report will 
come as no surprise to solicitors who remember a 
Somewhat similar recommendation of the Hanworth 
Committee and who, whilst struggling with the swollen 
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bulk of the Annual Practice, have hoped that this relief would 
not be too long denied them. Of the present rules, some 
have no numbers, some are said in the Annual Practice not 
to mean what they say, others are unnecessary or incompre- 
hensible, and there is a final class which, according to the 
Committee, ‘‘ obviously ought to be altered.” The last-named 
class contains Ord. 16, r. 9, and Ord. 27, r. 15, but no doubt 
many of our readers could find other equally worthy candidates. 
The Committee favour the retention of the Annual Practice 
in its present form, though it is to be hoped that its size 
will be substantially reduced when the rules have been 
rationalised. The practitioner will always require a text-book 
on practice, and the traditional form in which the rules are 
set out verbatim with annotations is probably incapable of 
improvement. There is, however, a further recommendation 
that, in addition to a practitioner’s book on these lines, 
the rules should be made available without annotations 
at a more modest price than the five and a half guineas 
currently necessary to secure a copy of the Annual Practice. 
Such a publication would be in loose-leaf form to ensure that 
it could be always up to date. 
Railway Transit: Claim Barred in Six Days 

A VALUED correspondent, who is a well known authority 
on motor traffic law but wishes to remain anonymous, has 
sent us the facts relating to a recent claim, which readers 
may find instructive. On the 26th April, 1950, a motor 
vehicle returning from Italy was damaged while unloading 
at a goods station of the Railway Executive in London 
from a railway truck. The forwarding agents who had 
consigned the vehicle orally complained when the vehicle 
was collected, and on 6th May, 1950, wrote to the Executive. 
On 20th October, 1950, the Executive wrote that the first 
intimation in writing received by the Executive was the 
letter of 6th May, which was outside the limits laid down 
in the Standard Terms and Conditions, and declining liability. 
S.R. & O., 1927, No. 1007, condition 8, states that the company 
shall not be liable for damage unless they are advised thereof 
in writing within three days and the claim be made in writing 
within seven days. These periods have been voluntarily 
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extended to six and ten days respectively. On 4th November, 
1950, the Executive confirmed this decision to the claimants’ 
solicitors and supplied the address of their legal service, 
Condition 8 contains a proviso giving the Tribunal power to 
declare that the condition shall not be a bar to proceedings. 
The Transport Tribunal, which has replaced the Railway 
Rates Tribunal, was after considerable difficulty located at 
Wellington House, Strand, W.C.2, and on 20th December, 
1950, an application (settled by counsel) was lodged, a fee 
of {1 paid and a copy served on the Executive. On 
29th December, 1950, the Executive sent a cheque for £75 
in full settlement. As r. 59 provides that no order shall be 
made as to costs, the claimants had the privilege of paying 
their solicitors’ costs, counsel’s fee and the application fee 
out of their own pockets. We agree with our correspondent 
that it is desirable that the attention of the profession should 
be called to the fact that condition 8 may apply to an accident 
of this description. 
Juries 

l'RoM time to time advocates still hear from professional 
benches the reproof: ‘‘I am not a jury.”” The implication 
that a jury is an inferior tribunal on questions of fact is one 
which ought to be courageously met on such occasions. An 
impatient utterance of this sort, made as it often is without 
previous reflection, appears to be as much a disparagement 
of the jury system as of the advocate. It is as well that the 
balance be sometimes redressed by weightier authority. 
Discharging a jury at the Central Criminal Court on 
12th March, HILBery, J., said with regard to the jury 
system: “Its importance cannot be over-stated. It is 
perhaps the most valuable protection that we still have left 
in this country for the freedom of the individual, or such 
freedom as is now left to us . So far as I am concerned 
I hope we shall never lose our jury system.” If professional 
judges are so much better at deciding issues of fact than 
juries, and are less swaved by emotional considerations, it Is 
surprising that judges of the highest authority continue to 
praise juries and that legislators refrain from replacing jurics 
by judges. 


MAGISTRATES’ COURTS: ILLNESS AND ABSENCE FROM 
ENGLAND OF WITNESSES 


Tuis article will review the methods by which the evidence 
of witnesses unable through illness to attend a magistrate’s 
court may be given in the proceedings. There are differences 
between the methods applicable where a person has been 
charged with an indictable offence and where he has been 
charged with a summary offence and where the proceedings 
are civil. The article will also refer to the means by which 
the attendance of witnesses out of England can be secured 
or their evidence received without their attendance. 

Illness of witnesses.—It is unnecessary to deal at any 
length with dying declarations. These are admissible only 
in trials for the murder or manslaughter of their maker and 
so far as they relate to the cause of death (see Halsbury, 
vol. 9, p. 450), but evidence inadmissible as a dying declaration 
may be admitted as part of the “ res gestae ’’ (tbid., p. 452). 
A recent case on dying declarations is Waugh v. R. (1950), 
66 T.L.R. (Pt. 1) 554, where an incomplete declaration was 
rejected. It seems that depositions purporting to be taken 
under the Indictable Offences Act, 1848, s. 17 (infra), or under 
the Criminal Law Amendment Act, 1867, s. 6 (infra), but 
inadmissible as such owing to irregularities, may still be 
admissible in homicide cases as dying declarations. 


Indictable offences—Where a person has been charged with 
an indictable offence and depositions have already been taken 
with a view to his committal for trial, the evidence of any 
witness so ill as to be unable to come to court should be taken 
by the magistrate who has taken the other depositions 
(Indictable Offences Act, 1848, s. 17). For this purpose the 
magistrate may go-to the bedside of the witness (R. v. bros; 
ex parte Hardy (1911) 1 K.B. 159). The defendant must be 
present and have full opportunity of cross-examining tlie 
witness. (For a case where it was held that full opportunity 
to cross-examine had not been given see R. v. Harris (1913), 
82 J.P. 196.) Where the bedside deposition is taken by 4 
different magistrate from the one who took the rest of the 
depositions, the evidence of the sick witness will be admissible 
at the trial only if the procedure under the Act of 1867 (¢i/ra) 
was followed. If the defendant has already been committed 
for trial, the procedure laid down by the Act of 1867 must be 
followed and s. 17 of the Act of 1848 does not apply. Such an 
occasion might arise where the defendant had reserved his 
defence on committal and one of the defence witnesses fell 
dangerously ill before the trial. 
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Depositions properly taken under s. 17 may be read at the 
trial if the witness be dead, insane or too ill to come to court 
(Criminal Justice Act, 1925, s. 13). See Stone (1950), p. 49, 
for cases where a person has been deemed to be too ill to 
travel. 

If depositions have not been begun or have been completed, 
the evidence of any witness who is dangerously ill and ‘‘in 
the opinion of a registered medical practitioner’’ not likely 
to recover may be taken pursuant to the Criminal Law 
Amendment Act, 1867, s. 6. In all such cases the defendant 
must be present and have full opportunity of cross-examining 
if it is proposed to tender the evidence against him. Evidence 
for the Crown cannot be taken under s. 6 if the defendant 
is not present even though he may be deliberately keeping 
out of the way (R. v. Quigley (1868), 18 L.T. 211). Evidence 
for the defence may be perpetuated in this way as well as 
that for the Crown, but the prosecutor must have had proper 
notice and opportunity to cross-examine. All evidence so 
taken may be read at the trial if it be proved that the witness 
is dead or never likely to be well enough to attend. 

The procedure under s. 17 of the 1848 Act and that under 
s. 6 of the 1867 Act are both rather technical and it would be 
beyond the scope of this article to go into details. There is 
an article at 109 J.P. News. 195 dealing with them. Both 
procedures, however, are available for defence witnesses as 
well as for Crown ones and may be used for any indictable 
offence ; the fact that the illness of the witness is not caused 
by any act of the defendant is quite immaterial. Both sections 
apply in cases which are committed for trial ; it would seem 
(though the writer is not aware of any authority on the point) 
that the procedure under the 1807 Act can apply to an 
offence dealt with summarily under the Criminal Justice 
Act, 1925, s. 24, or the Criminal Justice Act, 1948, s. 28, 
for such offences are “indictable offences’’ (Hastings and 
Folkestone Glassworks, Ltd. v. Kalson [1948] 2,All E.R. 1013 
(C.A.)). Whether a deposition taken under the 1848 Act is 
available for such a summary trial is again a question outside 
the scope of this article, but it may well be that it is. It is 
not essential for the purposes of the 1867 Act that proceedings 
should actually have begun ; where a person believes that he 
will be prosecuted, the testimony of a defence witness who is 
dangerously ill may be perpetuated under s. 6. 

Summary offences.—To remove doubt, the term ‘summary 
offences ’’ is used to describe offences which cannot be tried 
by jury, e.g., careless driving and most road traffic offences, 
offences against byelaws, etc. All such offences must be 
heard, tried and determined in open court,i.e.,a petty sessional 
court-house or an occasional court-house (Summary Jurisdic- 
tion Act, 1879, s. 20). Magistrates cannot go to the bed of a 
sick witness to take his evidence for either side in a summary 
offence (save as indicated below) nor can the High Court 
order a magistrate to take his evidence (Ex parte Kimbolton 
(1861), 25 J.P. 759). If the evidence of such a witness is 
essential, there seem to be only two ways (in the absence of a 
special provision like that mentioned below in respect of the 
evidence of juveniles) of getting his evidence before the court. 
One way is to see if the offence can, by way of alternative 
charge, be tried on indictment so that the procedures mentioned 
in the first part of this article can be used ; thus the offence of 
indecent exposure, though generally dealt with summarily 
under the Vagrancy Act, 1824, or the Town Police Clauses 
Act, 1847, can in some cases be tried on indictment as a public 
nuisance. The other way is to ask the magistrates to designate 





the place where the witness lies sick as an occasional court- 
house ; if they do this they will be entitled to sit, in public, 
at such place and take the evidence of the witness there. 
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They need not hear the rest of the case there, but may 
adjourn back to their usual court-house (Summary Jurisdic- 
tion Act, 1848, s. 16). If the magistrates hearing the case 
are county magistrates, they may designate as an occasional 
court-house any place in the county or in an adjoining county 
or borough (Summary Jurisdiction Acts, 1879, s. 20, and 
1884, s. 8). If they are borough magistrates, however, it is 
not clear if a place outside the borough can be designated as 
an occasional court-house. Obviously, the same magistrates 
must hear all the evidence. 

The Children and Young Persons Act, 1933, s. 42, permits 
a magistrate to take out of court the evidence of a juvenile 
relating to a sexual offence or offence of violence, cruelty or 
neglect committed on him if his attendance would involve 
serious danger to life or health. By s. 43 evidence so taken 
or taken under the Indictable Offences Act may be read at 
the trial of any person for such an offence if serious danger to 
the juvenile’s life or health would be involved by hisattendance, 
but the defendant (if the evidence is read for the prosecution) 
must have had notice of intention to take the evidence and 
opportunity of attending when it was taken. Evidence 
taken under s. 42 may, it seems, be read at a trial forasummary 
offence as well as for an indictable one. 

Civil proceedings.—In civil proceedings before magistrates 
the Evidence Act, 1938, applies and the evidence of witnesses 
who are ill or who have died or disappeared may be given in 
documentary form pursuant to s. 1. The evidence of a 
“person interested,” however, may not be so admitted ; 
as to who may be “‘interested’”’ see Phipson’s ‘‘ Manual 
of Evidence,” 7th ed., p. 112. The latter provision excludes 
the documentary evidence of husbands and wives — in 
matrimonial cases and of mothers and alleged fathers in 
affiliation cases; their evidence, it seems, could only be 
taken, if they are too ill to come to court, by designating the 
place where they are as an occasional court-house (see above). 

The practitioner should always remember in summary 
proceedings to watch the time limit, as there is no saving for 
disability in the Summary Jurisdiction Acts or the affiliation 
laws. If it is proposed to postpone the hearing of a case 
until a witness is well enough to attend, the complaint should 
be laid within the six months (twelve months in affiliation cases). 
It will not then matter if the hearing takes place after the 
six months have expired (Bearsdley v. Giddings {1904} 
1 K.B. 847). There are special provisions as to the return 
date of bastardy summonses. 

Absent witnesses.—The attendance of a witness in England 
or Wales may be secured by witness summons and, should the 
summons be disobeyed, the witness may be arrested on warrant 
and brought before the magistrates (Indictable Offences 
Act, 1848, s. 16; Summary Jurisdiction Act, 1848, s. 7). 
Both sections give power to issue a warrant in the first 
instance and both Acts declare Berwick-upon-Tweed to be in 
England. The Summary Jurisdiction (Process) Act, 1881, 
authorises the service of such witness summonses in Scotland 
and (by an order made in 1928) the Isle of Man. These 
Acts do not enable the attendance of witnesses in the Channel 
Islands or any part of Ireland to be enforced, as the provisions 
in them as to backing warrants seem not to apply to warrants 
for the attendance of witnesses. 

It is doubtful, however, if a witness summons in anaffiliation 
case may be enforced out of England and Wales. 

If a witness is abroad, there seems to be no power to compel 
his attendance before a magistrates’ court. In civil 
proceedings, of course, his written evidence might be admissible 
under the Evidence Act, 1938, without his attendance, but in 
criminal proceedings his evidence can, it seems, be brought 
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before the court without his attendance in only two ways: 
(1) In prosecutions for misdemeanour depositions of a witness 
about to leave the country may be taken with the defendant’s 
(R. v. Morphew (1814), 105 E.R. 506; this 
case was decided in 1814 and the writer is not aware of 
any more recent instance of the exercise of this power) ; and 
(2) Under the Merchant Shipping Act, 1894, s. 691, whenever 
in the course of any legal proceeding instituted in any part of 
H.M. Dominions before any judge or magistrate the testimony 
of any witness is required, then on due proof (where the 
proceeding is instituted in the United Kingdom) that the 
witness cannot be found here, any deposition previously made 
by him on oath before any magistrate in H.M. Dominions or 
before a British Consular Officer elsewhere shall be admissible 
in evidence provided that, in criminal cases, it was made in 
the presence of the accused. Apparently the accused should 
have the opportunity to cross-examine (XR. v. Russell (1852), 
6 Cox C.C. 70). A deposition made on oath in the United 
Kingdom is not, however, admissible under s. 691 in 
proceedings here. The section applies to civil and criminal 
proceedings and is of general application, not limited to cases 
connected with merchant shipping or members of ships’ crews. 


consent 
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It is not proposed to consider the Extradition, Fugitive 
Offenders or Foreign Jurisdiction Acts. 
To sum up :— 

(1) In the case of indictable offences, the evidence of a 
witness too ill to attend court may be taken under the 
Indictable Offences Act, 1848, s. 17, or the Criminal Law 
Amendment Act, 1867, s. 6; 

(2) In the case of summary offences, the place where the 
witness lies ill should be designated as an occasional 
court-house. A like course should be followed in civil 
proceedings before magistrates when the evidence of such 
witness is not otherwise admissibie ; 

(3) In the case of all offences and civil proceedings before 
magistrates, the attendance of witnesses in any part of the 
United Kingdom (except Ireland and the Channel Islands) 
may be enforced (bastardy proceedings possibly excepted 
outside England) ; and 

(4) In the case of all offences and civil proceedings, the 
deposition of a witness taken outside the United Kingdom 
before a magistrate in the Dominions or a Consular Officer 
elsewhere may be admitted in evidence if the witness is 
abroad (subject to the accused having been present when it 


was made). G.S. W. 


LOCUS PG@NITENTIA IN ILLEGAL CONTRACTS 


“Ir dishonest people pay money for a dishonest purpose and 
then, by good fortune, the offence which they designed to 
commit is not committed, are they entitled in this court to 
come and ask for the recovery of the money? ”’ asked 
Macnaghten, J., in Berg v. Sadler & Moore |1936) 2 All E.R., 
at p. 462. The answer is not so obviously ‘‘ No”’ as it might 
seem, for exceptions have been created allowing recovery in 
at least two cases: one is where the parties are not im part 
delicto, and the other is where nothing substantial has been 
done in performance of the contract, and the intended wrong- 
doer repents. For, in this latter exception, by allowing 
recovery, repentance is encouraged. It is this right of 
repentance which it is proposed to examine in the light of 
a recent decision (Bigos v. Bousted [1951] 1 All E.R. 92). 

Essentially the answer to the rhetorical question above 
depends on what is meant by “ substantial’ in the second 
of the two exceptions that we have noted. Fry, L.J., used 
the term “ partial’ in Kearly v. Thomson (1890), 24 Q.B.D. 
742, but this almost certainly is meant to convey the same 
idea: that although the party concerned has started on the 
wrong road he has not yet got out of sight. 

There is, however, a subsidiary rule based on the cause of 
the repentance, and it is that subsidiary rule which is brought 
out in the recent case. An attempt was made to defeat the 
currency regulations by arranging with the plaintiff, an 
Italian woman, that she would provide money (£150) in 
Italy for the defendant’s wife and daughter. In return the 
defendant deposited share certificates with her. But no such 
money was provided, with the result that the wife and 
daughter had to return earlier. Yet in spite of that the 
plaintiff sued for the repayment of the money, producing a 
document, which had been prepared between them at the 
time of the negotiations, purporting to acknowledge a debt 
of £150 owing to the plaintiff; the defendant counter- 
claimed for the return of the share certificates. The plaintiff 
abandoned her claim and the action proceeded on the 
counter-claim. 

Pritchard, J., in a reserved judgment, carefully considered 
a number of cases, sorting them into one of two categories 
which the learned justice called the “ repentance ’’ cases and 


the “ frustration ’’ cases. The use of the word “ frustration ”’ 
here is meant to refer to the cases where the party with the 
illegal intent has been frustrated in his attempt to carry it 
out by the action of some other person (who may be either 
the other party to the contract or some third party). It 
has, of course, nothing to do with frustration in the sense of 
supervening impossibility of performance causing a discharge 
of a contract, since that is used to cover cases of impossibility 
arising by circumstances outside the control of either party. 
Frustration here really refers to a breach of contract, but 
as the contract is illegal no action can be brought for damages, 
and the most that can be hoped for is the recovery of money 
or property. 

The subsidiary rule referred to above is traceable to 
Alexander v. Rayson {1936) 1 K.B. 169, and is to this effect : 
that where the plaintiff's repentance springs from the fact 
that by the action of the other party or a third party his 
unlawful object is thwarted (would this not be a better term 
than frustration, to avoid confusion ?) such a repentance is 
too late. To repent when your purpose has been found out 
is no repentance. The cases which Pritchard, J., classifies 
as “‘frustration’’ cases are Alexander v. Rayson, supra, 
and Berg v. Sadler & Moore {1937} 1 All E.R. 637. In the 
first of these cases the plaintiff had split up the agreement for 
the letting of premises into two documents, the purpose being 
to deceive the rating authorities by producing only one of 
them and so persuading them to reduce the assessment based 
on the apparently low rent, but his fraud was discovered and 
the authorities not deceived. In suing for rent the landlord 
contended that as he could no longer use the documents for 
an illegal purpose he could sue on them, since there was a 
locus peenitenti@. But the court threw out this argument, 
pointing out that the landlord had used them in an attempt 
to deceive and his so-called repentance was merely that he 
had been found out and so frustrated by others. In Berg v. 
Sadler & Moore, supra, an attempt was made to circumvent 
the fact that the plaintiff had been put on a manufacturer’s 
stop list by ordering supplies in the name of another (by a 
fraudulent agreement with that other); this scheme was 
suspected after money had been handed over but before the 
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goods had been delivered ; the defendant—to whom the order 
was addressed—refused to supply the goods or return the 
money, having by that time uncovered the plaintiff's plan. 
It was held that the money could not be recovered as the 
attempt had been made, and what prevented its completion 
was not the repentance of the plaintiff but the defendant’s 
finding him out. 

In the category of repentance cases we find Hermann v. 
Charlesworth [1905] 2 K.B. 123; Taylor v. Bowers (1876), 
1 0.B.D. 291; and Kearly v. Thomson, supra. That is to 
say that in these cases there was a true repentance and not a 
mere frustration by finding out or otherwise. But it does not 
follow that in all these cases the money was recovered, because 
there is still the question whether anything substantial has 
been done. In fact they represent three degrees of culpability. 
The first case is one which, by its nature, is not (it seems) 
capable of part performance and so the claim was necessarily 
successful, whilst as to the second and third cases there was 
substantial performance in one and not in the other. 

Hermann v. Charlesworth was a case of a deposit paid on a 
marriage brocage contract and the introduction of several 
“desirable gentlemen.” The lady apparently found them 
undesirable and claimed to withdraw from the contract, 
demanding the return of her deposit. The claim was first 
made on the basis that the parties were not in pari delicto, 
since the plaintiff was seeking a husband whilst the defendant 
was after money. This suggests an interesting philosophical 
speculation as to the relative merits of these goals, but it 
will not be pursued here. The Court of Appeal, however, 
to whom the case eventually went, seemed to decide the case 
on the basis that such contracts cannot be partly performed ; 
that is the interpretation which Pritchard, J., puts on the 
decision. If it may be said so, this seems as good an inter- 
pretation of the judgments as any; none of the judgments 
seems to the writer to be clear as to its basis. Collins, M.R., 
was prepared to say that the contract was in the nature of 
a wager, the deposit being made to abide the event of a 
marriage (at p. 132); Mathew, J., suggested that marriage 
brocage contracts are void but not illegal (at p. 136). Both 
judges said that the defendant was a stakeholder of the money 
deposited. The introductions were dismissed as not being 
part performance, a point which confirms the view taken of 
this case in Bigos v. Bousted, supra. 


Costs 





WE were considering in our last article on this subject the 
question of the incidence of costs of appeals, and normally, 
we observed, the costs follow the event, with the result that, 
with certain exceptions which we have noted, the successful 
party is entitled to the costs of the appeal from the unsuccessful 
party. It may be, however, that the respondent in the appeal 
will have doubts as to whether, in the event of success, he will 
be able to collect from the unsuccessful party the amount of 
the costs which he is awarded. This is a matter, however, 
which need not be left in doubt, for R.S.C., Ord. 58, r. 15, 
provides, in part, that “such deposit or other security for 
the costs to be occasioned by any appeal shall be made or 
given as may be directed under special circumstances by the 
Court of Appeal.” 

Security is not, it will be noticed, ordered as a matter of 
course. Special circumstances must be shown, and the 
question then arises as to what will constitute such special 
circumstances as will warrant an order for security. It is 
frequently stated that mere poverty is not such a circumstance 
as will warrant the making of an order for security, since it 
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In Taylor v. Bowers, supra, the plaintiff wished to place 
his goods out of reach of his creditors whilst negotiating a 
composition agreement with a view of defrauding them, and, 
in furtherance of this, he assigned them to another, taking 
fictitious bills of sale. But the composition negotiations 
never took place and the plaintiff demanded the return of the 
goods. The court allowed his claim, and, though this case has 
been criticised adversely by Fry, L.J. (in Kearly v. Thomson, 
supra), that criticism cannot stand against the approval 
which has several times been given to Taylor v. Bowers, 
including that of the Court of Appeal in Hermann v. 
Charlesworth, supra. On the other side of the picture stands 
Kearly v. Thomson, supra, where the illegal purpose consisted 
in promises by the defendants, a firm of solicitors, not to 
appear at the public examination nor oppose the discharge of 
a debtor provided the plaintiff, who was a friend of the debtor, 
paid them certain costs. The money was paid and the 
defendants did not appear at the public examination ; clearly 
this was performance of the first part of the illegal promise 
and so the plaintiff could not recover the money paid to the 
solicitors, which was what he was claiming. 

In the case before him, Pritchard, J., stated that he was at 
first disposed to classify the case with Taylor v. Bowers and 
allow recovery of the share certificates, but after considering 
the above authorities his lordship did not take that view. 
There was no repentance of the attempt to defeat the currency 
regulations ; the defendant desired that it should be carried 
out until the plaintiff failed to do so. The adventure was 
thwarted by the plaintiff, not repented of by the defendant, 
and so the counter-claim failed. 

In the course of his judgment the learned judge adopted a 
passage from Taylor v. Bowers, supra, to the effect that in 
deciding an issue of this kind what matters is not the 
comparative merit of the parties but the demerit of the 
claimant (the defendant on the counter-claim). Had his 
lordship been free to decide the case on comparative merit 
he would have found for the defendant, since in his lordship’s 
view the conduct of the plaintiff was ‘despicable in the 
extreme.” Moreover the point of time at which the question 
whether the parties are in pari delicto is to be judged is on the 
making of the contract, so that their subsequent conduct is 


not to be taken into account on this issue. 
L. W. M. 
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would be against the principles of justice to deprive a person 
of the right to take his case to the Appeal Court, andthe case 
of Rourke v. White Moss Colliery Co. (1876), 1 C.P.D. 556, 


-is often cited as supporting this proposition. 


An examination of the facts of this case will, however, 
disclose that the order for security there was refused, 
notwithstanding the evidence of insolvency that was produced 
on the application, because of the very special circumstances 
of that case. There, a workman was injured whilst in the 
employ of a contractor who was executing work for the 
defendant company, owing to the negligence of an engineer 
employed by the company, and the decision went against 
the workman on the ground that he and the engineer were 
engaged in a common employment under the orders and 
control of the contractor. The plaintiff, who, as a result of 
the accident, was reduced to a state of poverty, appealed 
against the decision of the lower court and an application 
was made by the defendant company for an order for security. 
This was refused, notwithstanding the proved insolvency of 
the plaintiff, on the ground that he had been reduced to his 
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state of poverty by the accident, and it was a question for 
the court as to whether the accident was a result of a wrongful 
act by the defendant company, so that it would have been 
a denial of common justice to prevent him from testing the 
matter in the courts merely because, as a result of the alleged 
wrongful act of the party he was suing, he had not the money 
to provide security. 

On the other hand, in the case of Re Ivory ; Hankin v. 
Turner (1879), 10 Ch. D. 372, Cotton, L.J., observed that 
“the insolvency of the appellant is prima facie a sufficient 
reason for ordering him to give security for costs.’’ This was 
followed by the case of Farrer v. Lacy, Hartland & Co. 
(1885), 28 Ch. D. 482, which was an action for an account 
and for payment of the amount shown to be due. A sale of 
the mortgaged property was directed and the proceeds were 
paid to the plaintiff, leaving a balance of the mortgage 
money, interest and costs still to be paid. The defendant 
appealed, and the plaintiff made an application for security 
for the costs of the appeal in the sum of £50. There was no 
actual evidence of insolvency, but the plaintiff proved by 
affidavit that he had levied execution for the amount 
outstanding under the judgment of the lower court and the 
execution was not satisfied for the reason that there were 
no goods belonging to the defendant upon which the sheriff 
could levy. The Court of Appeal decided that this was a 
case in which security should be given, since, to quote 
Baggallay, L.J., the fact that there were no assets upon which 
the sheriff could levy “ raises an inference of the impecuniosity 
of the appellant, and he makes no answer.’’ The question of 
denying justice to the appellant did not arise in this case as 
it did in the case of Rourke v. White Moss Colliery Co., supra. 

It would thus seem that the insolvency of the appellant is 
a very good ground for an application for security and upon 
this broad basis it might have been argued that poverty is 
a bar to a person seeking the decision of the appellate tribunals, 
except that the Legal Aid Scheme, introduced by the Legal 
Aid and Advice Act, 1949, now removes that bar entirely. 
We have dealt with the question of security for costs in the 
fourth article of the series of articles on Legal Aid Costs, 
and what was said there applied equally to security in appeals, 
for in suitable and proper cases the matter may be taken 
to appeal under the Legal Aid Scheme, provided a further 
legal aid certificate is obtained (see Legal Aid (General) 
Regulations, 1950). Even in a case where the assisted 
litigant is unsuccessful and costs are awarded against him 
provision is made whereby the payment of the costs for which 
he may be held liable is conditioned to his circumstances, 
so that not only may such costs be limited in amount, but the 
unsuccessful party may also be given an extended time in 
which to pay the costs (see reg. 17 of the Legal Aid (General) 
Regulations, 1950). Poverty is thus no bar to the prosecution 
of an appeal in suitable and proper cases. If, of course, the 
appellant, although in poor financial circumstances, fails to 
take advantage of the Legal Aid Scheme then he cannot 
complain if, as a result of an order for security made against 
him, which he cannot satisfy, he is compelled to abandon the 
appeal. 

R.S.C., Ord. 58, r. 15, provides for security where special 
circumstances can be shown, and the poverty of the appellant 
is only one circumstance which would give rise to an order 
for security. The case of Weldon v. Maples, Teesdale & Co. 
(1888), 20 Q0.B.D. 331, provides an excellent example of 
another special circumstance which would give rise to an 
order for security. The plaintiff had brought an action 
against one Sir H. de Bathe, and under various orders of the 
court the defendant became entitled to costs amounting to 
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some £126. In addition, eighteen applications had been made 
by the plaintiff during the course of the action and the costs 
to which the defendant became entitled under the orders 
made on these applications amounted to £40. A further 
action was brought against the same defendant and another 
jointly, and the action was dismissed as frivolous, and against 
the order dismissing the action the plaintiff appealed, first 
to the judge, then to the Divisional Court and finally to the 
Court of Appeal. An action was then brought against the 
present defendants and others and this again was dismissed 
as frivolous, and the master’s decision was upheld by the 
judge and the Divisional Court. The plaintiff then brought 
another action against the present defendants, based 
substantially on the same causes of action, which was again 
dismissed, and it was in respect of an appeal to the Court of 
Appeal from the last-mentioned order that the question of 
security arose. No evidence was produced that the plaintiff 
was insolvent, although she had paid none of the costs awarded 
against her and, indeed, she had not stated that she was 
insolvent. On the ground, however, that a prima facie case 
had been made out of an abuse of the process of the court, 
the appellant was ordered to provide security in the sum of 
£10. 

Unless it can be shown that there has been an abuse of the 
process of the court, as in the above case, or that the appellant 
is guilty of vexatious conduct or there is some other special 
ground for applying for an order for security for costs of an 
appeal, the applicant will have to prove, either conclusively, 
or by strong inference, as in the case of Farrer v. Lacy, 
Hartland & Co., supra, that the appellant is insolvent. What 
amounts to evidence of insolvency is a question to be answered 
on the facts of the particular case. In any event, mere 
evidence of refusal to pay the amount of a judgment or the 
costs in relation thereto is not evidence of insolvency sufficient 
to warrant an order for security (see Hills v. L.P.T.B. [1937 
W.N. 339), nor will non-compliance with a bankruptcy notice 
be sufficient where the creditor has not pursued his remedy 
(see Smith v. Badham (1892), 66 L.T. 822). Non-compliance 
with a bankruptcy notice is, however, sufficient to give rise 
to a strong inference that the appellant is insolvent (see 
Nixon v. Sheldon (1884), 50 L.T. 245), and this will be enough 
to warrant an order for security provided other evidence is 
forthcoming which will support the inference of insolvency. 


Another special’ground for ordering an appellant to give 
security is residence out of the jurisdiction of the High Court, 
unless he is able to show that he has ample assets within the 
jurisdiction (see Re Apollinaris Trade Marks {1891} 1 Ch. 1). 


There is one final point of considerable importance with 
regard to the application for an order for security under 
R.S.C., Ord. 58, r. 15, and that is that the application for the 
order must be made without undue delay. Indeed, delay in 
making the application, although it may be proved 
conclusively that the appellant is insolvent, will be fatal. 
The principle underlying this is that it is inequitable to allow 
the appellant to go on with his appeal and involve himself 
in considerable expense before applying for an order which 
may well have the effect of preventing the appellant from 
continuing with his appeal. Thus, in Pooley’s Trustee v. 
Whetham (1886), 33 Ch. D. 76, an application for security was 
made only when the appeal was two out of the list, and the 
appellant’s briefs had been delivered and the counsel’s fees 
paid. Clear evidence of insolvency was put in. Indeed, 
Cotton, L.J., stated that this was a case in which security 
would undoubtedly have been ordered if the application had 
been made in time, but, in view of the delay, the order was 
refused. Both Cotton, L.J., and Lindley, L.J., intimated, 
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however, that if the evidence by affidavit had shown 
conclusively that it was not until the date of the application 
that the applicant was aware of the insolvency of the appellant 
then an order for security might still have been made, 
notwithstanding the lateness of the application. An order 
for security was again refused on the same ground in the case 
ot Ellis v. Stewart (1887), 35 Ch. D. 459. 


Landlord and Tenant Notebook 
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The moral to be drawn from this is that an application under 
R.S.C., Ord. 58, r. 15, for security for the costs of an appeal 
must be made as soon as the respondent is aware that the 
appellant is insolvent, and it would appear wise, where there 
is any delay, for the fact that the applicant was not previously 
aware of the insolvency of the appellant to be stated in precise 
terms in the affidavit. 

pa re ee 


LIABILITY FOR COSTS OF COUNTERPART 


On 4th June, 1835, and on 10th November, 1865, opinions 
were expressed by the Council of The Law Society which, 
as reproduced in the 1937 Digest (p. 497, No. 1540), were to 
the effect that a lessor is, unless there be agreement or a 
custom, universally prevalent in the district, to the contrary, 
entitled to have lease and counterpart prepared at the lessee’s 
expense. 

On ist January, 1883, there came into effect the Solicitors’ 
Remuneration Order, 1882, Pt. II of Sched. I to which twice 
fixed scale charges for preparing, settling and completing 
lease and counterpart, without further analysis. 

On 6th November, 1894, Chitty, J., delivering judgment 
in Re Negus {1895} 1 Ch. 73, said: ‘‘ Now it is part of the 
general law (though it is unnecessary to go into the authorities) 
that in the case of lessor and lessee, the lessee is not bound to 
pay for the counterpart ; and the scale fee prescribed by 
Sched. I, Pt. II, includes the counterpart . . .”’ 

On 3rd February, 1898, the Council of The Law Society 
gave a further opinion, as follows: ‘‘ The Council decided 
as between the parties [in a matter in which a lessee’s 
solicitor had claimed to deduct 16s. 4d. in respect of the costs 
of engrossing the counterpart and stamp duty] that the custom 
of London which, in the absence of a local custom to the 
contrary, prevails throughout England, is that the lessee 
pays the cost of lease and counterpart, and that the custom 
is not as stated in Re Negus.”’ 

I wish to discuss the effect of this pronouncement, but 
before doing so would mention, for the sake of completeness, 
that the statement in the 1937 Digest above mentioned is 
followed by some pages of information collected from local 
law societies all over the country revealing a considerable 
diversity in the matter of adherence to and departure from 
the general practice in different districts. Re Negus concerned 
the tenancy agreement of a London flat. 

The pronouncement of 3rd February, 1898, is No. 964, in 
“Law, Practice and Usage in the Solicitor’s Profession. A 
Selection of Decisions and Opinions.” It is, on the face of 
it, both a decision and an opinion. It is its effect as an 
opinion that I wish to discuss. 

The Council could, of course, have no intention of impugning 
the authority of Chitty, J.’s decision, but it is curious that its 
statement concludes with “‘. . . that the custom is not as 
stated in Re Negus,’’ which does rather suggest that custom 
had been in issue in that case. In fact, the word appears 
never to have been mentioned. What might be thought to 
weaken the authority of the decision is that on this particular 
point (which was not the main matter in dispute) the 
respondent solicitor’s counsel saw fit to agree to the deduction 
claimed ; nevertheless neither he nor the tenant’s counsel 
nor the learned judge appear to have had custom in mind. 

One may, I submit, read the opinion as meaning that there 
is a custom by which a lessee pays the costs, not only of 
part, but also of counterpart (and stamp thereon), and that 
this differs from what was held to be the law in Re Negus, 


which was not primarily concerned with this question and 
in which the decision might have been different if the issue 
had been properly fought ; and fought by reference to custom. 

This being so, the opinion sanctions a practice by which 
those acting for landlords, in districts where there is no local 
custom to the contrary, apply to tenants for the costs of the 
counterpart as well as those of the part, and by which those 
acting for tenants advise their clients to pay such costs. 

After careful consideration, I am inclined to doubt thie 
soundness of this practice. And I do so by reason of the well 
established principle (for which authority can be found in 
Coke upon Littleton, 62a) that a custom which is against 
reason has no force in law. 

Admittedly, Coke comments, “‘ this is not to be understood 
to be every unlearned man’s reason”; which affords an 
answer to many tenants who grumble at being called upon to 
pay the costs of the lease, a document which in these times 
contains far more which is of importance and advantage to the 
landlord than it is tothe tenant. The answer to this is not only 
that the possession of a lease is still of some benefit to the 
lessee (especially if the grantor should sell the reversion, or be 
deprived thereof by reason of death, bankruptcy, or lunacy), 
but also that, in any event, the law is that reasonableness is 
to be considered as at the time when the custom began (see 
Mercer v. Denne {1904} 2 Ch. 534). In the Middle Ages, one 
may be sure, a lessee accepting a grant from one of those 
unpleasant ‘‘ bold bad barons ’’ who figure in history or who 
were (as were lawyers) the objects of Jack Cade's 
reforming zeal, might well have felt uneasy if not possessed 
of a lease sealed and delivered by the lessor. (Before 1920, 
a signature may have been unnecessary; see Law of 
Property Act, 1925, s. 73; and, at the period of 
the inception of the custom, most grantors would be unable 
to write, or unwilling to admit their ability if they were.) 
Hence, a custom by which a tenant, in the absence of agreement 
to the contrary, is liable for the costs of the part is 
unexceptionable. 

But can the same be said of the counterpart, which, besides 
being unnecessary (except when the Settled Land Act, 1925, 
s. 42 (2), requires it) is, as was pointed out by Denman, C.J., 
in Jennings v. Major (1837), 8 C. & P. 61, ‘ For the security 
of the landlord ’’ ? It seems to me that it is perfectly reason- 
able for the tenant to say, “if he wants a counterpart, | will 
execute one, but at his expense,’’ and that a mere custom to 
the contrary is not one which the law would enforce. 

Admittedly, the costs of a counterpart are small compared 
with those of the part, and the omission of the scale to 
distinguish between them makes assessment somewhat 
troublesome. Yet, as a matter of principle, I submit that the 
practice mentioned, where it still obtains, should be modified. 
The information collected from local societies which I referred 
to earlier shows that in many districts the custom, and 
indeed the custom making the tenant liable for the whole 
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of the costs of the part, no longer operates. And when one 
comes to the matter of the stamp, a still smaller item, of 
course, it will be found that it is not often expressly mentioned 
in the authorities and publications referred to, and it is not 
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always easy to say whether ‘‘ costs of counterpart ’’ is intended 
to include the price of the stamp. But why, in principle, 
should a tenant pay his landlord's contribution to the 
Revenue ? 


PRACTICAL CONVEYANCING—XXXI 


CONVEYANCES OF SINGLE HoUusEs 

A rirM of solicitors have suggested that the writer should 
prepare an article dealing with the problems arising when a 
single house is conveyed, the remainder of a row of houses 
being retained by the vendor. The correspondents state 
the matter in these words: ‘‘ Owing to inflated vacant 
possession values it has become common for individual 
houses to be sold out of rows which formerly changed hands 
only for investment as a single unit. Many problems arise 
concerning use of common passageways, rights over yard or 
garden, access to outbuildings (often not opposite their own 
houses), etc."’ They point out that most solicitors have 
favourite forms of conveyance, but that there is no recognised 
practice, and enclose a form in common use. The object of it 
is stated to be “‘ to leave the vendor, after selling off part of his 
property, in as sound a position about his remaining houses 
as he was in before the sale,’’ and to do this without over- 
burdening the conveyance with complicated provisions. 

The first point which strikes the writer is the emphasis 
which most solicitors (including, apparently, the firm raising 
this subject) put on the form of the conveyance rather than 
the contract. In general the terms of the contract are merged 
in those of the conveyance and it is the conveyance which will 
be examined in the future on investigation of title or if the 
rights of the parties are in issue. Nevertheless, in fixing the 
rights of the parties one must start with the contract, first 
because the contract settles the terms of the bargain which the 
conveyance will carry out and, secondly, because even after 
completion it may be possible for a party to obtain 
rectification of the conveyance to make it accord with the 
intentions of the parties as expressed in the contract. It is 
not usual to think in terms of rectification of the conveyance, 
but anyone whg doubts the possibility of such a course of 
action should consider the decision in Clark v. Barnes |1929) 
2 Ch. 368. The writer is inclined to the view that this case 
merely shows that the conveyance can be rectified to carry out 
an agreement embodied in positive terms in the contract ; 
it seems most unlikely that rectification could be obtained 
merely to make the effect of the conveyance the same as that 
of an agreement implied by the contract. For the present 
purpose it is not necessary to investigate thus issue in detail ; 
at least it is clear that one must start by drafting the contract 
appropriately. 

The matters with which one is usually concerned when 
severing the title of one house from that of a row of houses 
are (i) party walls, (ii) rights of way, (iii) rights of drainage, 
(iv) rights in respect of gas and water mains, electric cables, 
etc., (v) rights of light, and (vi) miscellaneous rights such as 
those involved in the joint use of gutters and gullies. 

First, then, we must consider these matters as they are 
affected by an open contract and by various standard 
conditions of sale. 

Clearly the contract must describe adequately the property 
to be sold. In most cases this will be a simple matter and 
may need no more than a statement of the number of the 
house and name of the street. In other cases one may have 
to define the boundaries so as to specify, for instance, the 
ownership of a back passage. The ownership of mains, 
cables, drains, fall pipes and other similar articles need not be 
specified as their attachment to the land or building will 
indicate the person in whom they will vest. In the case of 
walls dividing two houses, however, it will usually be 
convenient to make them party walls, and provision to this 
effect is just as necessary in the contract as in the conveyance. 


We seem to be left with the problem of detining the rights 
which the vendor will need to retain over the land sold and the 
purchaser will wish to acquire over the land retained in 
relation to such matters as drainage, light, use of pipes, cables, 
gutters, etc. These rights must take the form of legal 
easements annexed to the land they benefit. The vital 
distinction (remembered by most solicitors as the rule in 
Wheeldon v. Burrows) is between the easements which are 
impliedly granted and those which are impliedly reserved. 
On a conveyance of part of land held in common ownership 
the purchaser will obtain by implication all continuous and 
apparent rights formerly used by the owners of the entirety 
for the benefit of the part granted which are necessary for 
the reasonable enjoyment of the property granted. In the 
case of houses which have formerly been let it will not be 
difficult to ascertain what these rights are, and even if they are 
not mentioned in the contract it will be implied that 
corresponding easements will pass to the purchaser. 
Consequently, the law will erect into easements all the 
miscellaneous rights the purchaser will require for proper use 
of the house, for instance in respect of drains and cables 
entering through the garden of an adjoining house. 

On the other hand, the vendor is not in anything like so 
favourable a position. The second branch of the rule in 
Wheeldon v. Burrows states that there is impliedly reserved 
to the vendor only an easement of necessity, that is an 
easement without which the property retained cannot be 
used at all. This implied reservation goes so far as to give 
the vendor right of support by an adjoining house which 
is sold, but not to give the vendor a right of way which is not 
a way of necessity even though it has commonly been used 
(Aldridge v. Wright {1929| 2 K.B. 117). 

It follows that the point to which attention must be 
directed is to reserve to the vendor as easements the rights 
reasonably required for the benefit of the houses retained 
over the land sold. A very convenient way of doing this 
is to provide in the contract that the vendor shall reserve, 
for the benefit of the retained houses, all the rights and 
privileges formerly enjoyed by the occupiers of the houses 
retained over the Iand sold which would have been impliedly 
granted on prior sale of the houses which are retained. 

If the sale is made subject to The Law Society Conditions, 
then condition 26 will provide that the purchaser will not 
become entitled to any easement or right of light or air or 
other easement or right which would restrict or interfere 
with the free use of the adjoining houses retained by the vendor 
for building or any other purposes, and that the conveyance 
must contain a reservation for giving effect to this condition. 
In the case of a sale of one of a row of houses, this condition 
would seem to operate unfairly against the purchaser. On the 
other hand these conditions do not help the vendor by 
providing for adequate reservations in his favour. 

The National Conditions of Sale seem to be drawn in a 
way which comes much nearer to meeting the requirements 
of the parties to a transaction of the kind we are considering. 
Condition 16 provides: ‘‘ Where the property sold and any 
adjacent or neighbouring property has heretofore been in 
common ownership the conveyance shall, if the vendor so 
requires, include the express grant and reservation of all such 
easements and rights, together with such ancillary provisions, 
as shall be reasonably necessary and appropriate to preserve 
for the benefit of the property conveyed and of all such 
adjacent and neighbouring property as aforesaid the existing 
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shall not hereunder become entitled to any right to light or 
air Over or in respect of any adjacent or neighbouring property 
which is retained by the vendor.’ In the first place, as the 
implied reservations in favour of the vendor are so inadequate 
it is reasonable that he should require the conveyance to be 
drawn in the manner provided. Nevertheless, the proviso 
preventing the purchaser from obtaining a right to light 
seems unfair (although, of course, it may well be proper on 
conveyance of a building site only). 

The writer would, therefore, make the following suggestions :— 

(1) If The Law Society Conditions are used, condition 26 
should be deleted. 

(2) If the National Conditions are used, the proviso to 
condition 16 should be deleted. 

(3) Otherwise the National Conditions are adequate to 
define the rights of the parties by way of acquisition and 
reservation of easements. 

(4) Incontracts not incorporating the National Conditions 
a provision should be inserted whereby the vendor will 
reserve as easements the rights and privileges formerly 
enjoyed by the occupiers of the houses retained, as mentioned 
above. 

(5) In any case the walls to become party walls should be 
specified. 

When one comes to consider the contents of the conveyance, 
the terms of the Law of Property Act, 1925, s. 62 (2), become 
of the first importance. This subsection provides that 
“a conveyance of land having houses or other buildings 
thereon, shall . . . operate to convey, with the land, houses 
or other buildings all . . . ways, passages, lights, watercourses, 
liberties, privileges, easements, rights, and advantages 
whatsoever, appertaining or reputed to appertain to the land, 
...0r... occupied, or enjoyed with... the land.” We must 
note, first, that this subsection applies only in the absence 
of the expression of a contrary intention (subs. (4)). 
Secondly, it does not apply to a contract and so, as regards 
the contract, we had to fall back on the common-law rule in 
Wheeldon v. Burrows. ‘Thirdly, the object of the subsection 
is merely to shorten deeds by enabling the omission of the 
long “* general words ’’ inserted before 1882. Consequently, 
it does not alter the rights of the parties and so if s. 62 (2) 
would not carry out the terms of the contract either party 
can require the conveyance to be modified so that it will 
carry out those terms. 

The effect of s. 62 (2) is to grant to the purchaser as 
easements all the rights he will need and in so doing it 
substantially carries out the implied grant in favour of the 
purchaser in the contract. On the other hand, if the contract 
has restricted the rights of the purchaser, for instance as to 
access of light, the vendor can insist that the conveyance 
should express the restriction. Once again the difficulty 
is in setting out briefly the reservations in favour of the 
vendor. The solicitors who raised the problem suggest that 
it might be possible to reserve expressly to the vendor in 
respect of his retained property all the rights that would have 
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been implied in his favour by the general words of s. 62 (2) 
if he had been a purchaser. This seems a very sound 
suggestion and the writer cannot see any objection to it. 
An alternative would be to express the reservation for the 
benefit of the retained houses as being of all rights of way, 
light and drainage and all rights to use drains, eaves, spouts, 
fall pipes, gutters, gullies, gas and water pipes, and electricity 
conduits, wires and cables, and other rights and privileges 
as were formerly used for the benefit of the houses retained 
over, along or under the property conveyed. 

It may be as well to add an express reservation of the right 
to enter the land sold in order to paint or repair the property 
retained and any pipes, cables, etc., in respect of which rights 
are granted. Although the writer feels some doubt about the 
insertion, commonly found in such clauses, of a term that the 
parties using any apparatus shall pay a fair proportion of the 
cost of maintaining and repairing it, such provisions probably 
do some good and no harm. If they have any meaning they 
must amount to positive covenants. The burden of such 
covenants does not run with the land, although it may be 
made effective for many years by means of covenants for 
indemnity in subsequent conveyances. In practice these 
provisions are often very difficult to enforce but perhaps it is 
better to insert them rather than to leave the question of 
cost of repairs to be a matter of bargaining when the repairs 
are needed, 

Similarly, the conveyance should declare walls between the 
properties to be party walls and it seems advisable to include 
the words which often follow, namely, ‘and shall be 
maintained and repaired at joint expense.” The obligation 
of a co-owner of a party wall to contribute to the cost of 
repairs is doubtful in the absence of an express covenant, 
and even a positive covenant may be effective for many years. 
Finally the writer would suggest that a conveyance should 
not declare a wooden fence of the type often found bounding 
semi-detached houses to be a party fence. It is common 
knowledge that such fences soon rot and fall and they may not 
be replaced at joint cost. Thus, the provision in the 
conveyance may very soon become misleading and so one may 
be justified in omitting any reference to ownership in a 
conveyance and leaving the matter to be determined on 
available evidence in the event of a dispute. 

Briefly our conclusions appear to be that (i) the conveyance 
should contain a declaration that boundary walls are to be 
party walls maintainable at joint expense (there is no need to 
refer expressly to the Law of Property Act, 1925, s. 38) ; 
(ii) an express grant of easements is unnecessary but an 
express reservation is essential, and (11) an express reservation 
of rights of entry to repair drains, cables, pipes, etc., should 
be inserted and a provision for parties jointly to bear the 
cost of repairs to apparatus used jointly is advisable. 
Precedent books do not help very much in the drafting of 
such terms but if the general rules are borne in mind the exact 
words used need not cause much concern, : 

GS. 


HERE AND THERE 


HOME TO IRELAND 


Loxp MacDermort’s retirement, or rather translation, is 
almost as remarkable as his appointment as a Lord of Appeal 
in Ordinary. He was the first Law Lord to be promoted from 
Northern Ireland, yet with a record behind him of service 
in two wars, political experience as Minister of Public Security 
and Attorney-General, and judicial experience as a High Court 
judge, he was at fifty-one a very babe in the Lords among his 
septuagenarian or near-septuagenarian colleagues. — Tall, 
reflective and softly spoken, he had from the very start a 
decided mind of his own, maintained in frequent dissents 
from the majority of his seniors. One of the most recent 
of these was in the charity case of Oppenheim v. Tobacco 


Securities Trust Co. (1951) W.N. 15. In another sense he 
was in a permanent majority, for the Scottish-Irish element 
among the Law Lords, which he powerfully reinforced, has 
rather markedly overshadowed the English of late. My 
Lords Normand, Morton of Henryton and Reid keep the 
genius of Scotland well to the fore and even Lord Simonds, 
I am told, is half a Scot, while Lord Porter’s own origins are 
in Northern Ireland, though his migration to England was 
very early. One would have expected that the further 
strengthening of the link between the Six Counties and the 
supreme appeal court, represented by Lord MacDermott’s 
appointment, would have been a great promoter of appeals 
from over there, but, curiously enough, there have been 
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none at all in his time. It is always rather a puzzle, if one 
thinks twice about it, why on earth anyone with a pleasant 
well-settled way of life north of the Border or west of the 
Irish Sea should ever consent to be a Law Lord. He is 
uprooted from friends and familiar surroundings ; he must 
establish a new home or at least pied @ terre in an overcrowded 
and expensive capital; he is doomed to a lot of hard 
unspectacular work without the dignity of splendid robes, 
the support of a faithful clerk or the seclusion of a private 
room (the Law Lords share two and two)—-amenities deemed 
essential for his inferiors in the judicial hierarchy. Moreover, 
any paper advantage in the matter of salary must be more 
than anulled by current rates of tax and the expense of a 
new London establishment-—what the Revenue doesn’t get 
the landlord does. Far removed are the days when 
“Tommy ” Shaw displayed such well remembered alacrity in 
becoming Lord Shaw of Dunfermline. In the case of a more 
recent appointment the unfeigned reluctance of the proposed 
recipient of the honour was so obstinately maintained that 
finally it was only overcome by moral duress and a threat that 
if he did not accept there would be no Scottish appointment 
at all. Who will fill the vacancy left by Lord MacDermott 
now ? With the shrinking of the sphere of influence of the 
Judicial Committee of the Privy Council the matter might 
well be left in abeyance, lest there be idleness among the 
Law Lords, but it seems that imperial appeals are not 
moribund yet. Next sittings, they say, there will be several 
from Canada, in cases started before the right of appeal was 
abolished. 
GOOD-BYE TO THE LORDS 

So Lord MacDermott, after his relatively brief sojourn 
among us, goes back to Northern Ireland as Lord Chief 
Justice. This stepping out of the highest tribunal is unusual 
but not unique. Lord Wright did it in the thirties when he 
spent some time as Master of the Rolls, eventually going 
aloft again. The first Lord Russell of Killowen did it when he 
was appointed Lord Chief Justice of England. His life 
peerage was never made hereditary. That is why, though he 


SOLICITORS’ 


JOURNAL March 24, 1951 


had plenty of sons, his title was not transmitted and had to be 
earned afresh in the next generation. His term was very 
brief as a Lord of Appeal and most people have completely 
forgotten it. Lord MacDermott has plenty of time before 
him to play a decided part in his native land regained. There 
is no Lord Chancellor in Northern Ireland and many of the 
functions that would normally fall to that office are performed 
by the Lord Chief Justice. 


ANDREWS, C.J., AND ANDREWS, J. 
Loxp MacDermort’s predecessor, Sir James Andrews, was 
taken ill so suddenly that his decision in his last case was 
delivered by proxy by Black, J., with a promise of a full 
judgment when he returned to the courts. But he never did 
return. He died at his home in County Down at the age of 
seventy-four after a judicial career which began with his 
appointment in 1921 as a Lord Justice of the Court of Appeal. 
He became Chief Justice in 1937, and it was said that “ he 
had all the qualities that make for the administration of 
justice at its highest.” His father was The Right Hon. 
Thomas Andrews, D.L., and his uncle was William Drennan 
Andrews, well known as a judge in Dublin. Of the latter 
the late Maurice Healy wrote: ‘His wild manner and 
punctilious courtesy must have added to the shock of his 
sentences which were appallingly heavy. A _ prisoner tried 
by Andrews knew that his case would be put for him to the 
jury exactly as he would like to put it himself; but if this 
large measure of fair play did not avert a conviction, he had 
to expect ten years’ penal servitude where another judge 
would have inflicted three.”” He was the Probate Judge and 
on Friday would take home the papers in all the motions for 
Monday morning. When the list was called “‘ he would deal 
out his orders like a pack of cards, except, of course, the 
contested cases . . . Under him the business methods of the 
Probate Court were the admiration of the Four Courts.” 
The future Chief Justice, then not long called to the Bar, was 
said to help him in these domestic labours. 
RICHARD Ror. 


REVIEWS 


Oyez Practice Notes, No. 21: Wards of Court and 
Guardianship Proceedings in the High Court. By 
F. G. R. JorDAN, Solicitor. 1951. London: The Solicitors’ 
Law Stationery Society, Ltd. 2s. 6d. net. 


it is not often that the ordinary practitioner has to consider 
questions such as how an infant can be made a ward of court, 
or what is the method for bringing to the notice of the court 
a threat to take a ward out of its jurisdiction; but when 
the need for guidance on points such as these does arise, 
it is usually urgent and the convenience of having all the 
up-to-date practice gathered together in convenient form 
in a simple booklet is very well worth the small sum that this 
addition to the ‘“‘ Oyez Practice Notes” costs. Mr. Jordan 
provides a short, clear and accurate account of the current 
law and practice, both of which have, of course, been changed 
out of all recognition by s. 9 of the Law Reform (Miscellaneous 
Provisions) Act, 1949, which provides that an infant can 
now be made a ward by an order to that effect of the court 
only. An appendix contains all the requisite forms. 

Although the full title of the booklet does not appear 
on the outer cover, so that at first glance it might be 
thought to deal with wards of court only, the author 
has included sections on guardianship proceedings and 
infants’ settlements and there are forms for use in con- 
nection with these matters, as well as those relating to 
wards of court. The author knows his subject inside out, 
as is evident from the notes on such things as the register of 
wards (p. 6) and schemes for maintenance (p. 12), for which 
the reader would search other books in vain, and the result 
of his labours is an eminently useful and practical book. 
One criticism only: Form 15 (Notice of Motion on Appeal 


under the Guardianship of Infants Acts) does not indicate 
that the grounds for the appeal must be shown in the Notice 
of Motion, and in this respect does not accord with the note 
on this point in the text on p. 13. 


Woolley’s Handbook on the Death Duties. Seventh 
Edition. By J. H. Munkman, LL.B., of the Middle 
Temple, Barrister-at-Law. 1950. London: The Solicitors’ 
Law Stationery Society, Ltd. 27s. 6d. net. 


‘“Woolley ’ has been in the past a deservedly popular text- 
book, but its greatest admirers would not deny that it had 
got to the stage when the contents required a lot of sorting 
out and re-ordering. While one looked, therefore, for a new 
edition with substantial changes in structure it is much to be 
regretted that the task of producing this new edition has had 
to fall to another. 

Mr. Munkman has produced a new book and, although it 
is built upon a good foundation and by a master of his subject, 
the result lacks the “‘ atmosphere ’’ of the previous editions. 
In the new edition one can find many instances where the 
same thing is said in less words and in better literary style 
than in the previous edition, but nevertheless it is dull and 
uninspiring, whereas the previous wording had that spark 
of life which makes all the difference so far as the reader's 
attention and understanding is concerned. To criticise this 
new edition thus must not be taken as any strong disparage- 
ment of its merits. The book retains nearly all the advantages 
which characterised previous editions and new advantages 
which the infusion of new blood and complete rewriting have 
made possible. Within a small compass this is still a book 
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which serves to give a quick and clear answer to everyday 
questions on estate duty matters and is fully adequate to 
give to the student a good knowledge and understanding of 
this branch of law. Inaccuracies are extremely few, less 
indeed than in the previous edition, and the law is summarised 
in a clear and straightforward manner. A summary, of 
course, is seldom completely accurate. To evidence this 
one can take the statement on p. 180 that ‘“ An absolute 
gift must be complete in every way at least five years before 
the death.”’ This is true, if correctly interpreted, but would 
the average reader regard a gift of shares as complete “‘ in 
every way ”’ outside the five-year period if the transfer was 
only registered within the period; would he appreciate that 
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notwithstanding non-registration there would be a perfect 
gift at a date prior to registration if the donee had then 
in the circumstances acquired a present, absolute and 
unconditional right to have the transfer registered (Moore v. 
North Western Bank [1891] 2 Ch. 599)? Having quoted the 
above wording, one might go on to inquire, in respect of the 
remainder of this paragraph, why the failure to stamp a 
conveyance within thirty days should affect in any way the 
effective date of the gift constituted by the conveyance: 
the learned author is at fault here. 

“Woolley ”’ is still a very good book, worthy of its place 
on the legal bookshelf and, equally, is still thoroughly suitable 
for the student. 


NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


INSURANCE: ‘ ACCIDENT” RESULTING IN FIRE 


Boiler Inspection & Insurance Company of Canada v. 
Sherwin-Williams Company of Canada, Ltd. 


Lord Porter, Lord Merriman, Lord Reid, Lord Kadcliffe and 
Lord Tucker. 19th February, 1951 


Appeal from the Supreme Court of Canada. 


The appellant insurance company insured the respondent 
company in respect of an accident to their ‘ steam-jacketed 
bleacher tank,’’ undertaking to indemnify the assured “ for loss 
on the property of the assured directly damaged by such accident 

. excluding (a) loss from fire . . . (e) loss from any indirect 
result of an accident,” “‘ accident’ being defined in the policy 
as ‘a sudden and accidental tearing asunder of the object or 
any part thereof caused by pressure of steam, air, gas . i 
It was decided to use the tank for bleaching turpentine instead 
of linseed oil, as was usual. Unknown to the operatives engaged 
in the process an exceedingly heavy pressure of vapour built up 
within the tank and created a gas which, when united in a certain 
concentration with air, became a highly explosive mixture. 
The internal pressure blew off the tank door, which opened 
outwards, and a large volume of the explosive gas escaped. 
Almost immediately after the escape the gas became ignited in 
some unexplained way, and exploded with such force that the 
building housing the tank was largely wrecked. The greater 
part of the damage caused by the accident was attributable to 
the fire which followed the explosion, and was admitted to be 
excluded from cover by the accident policy. The assured 
claimed against the insurers for the loss caused otherwise than by 
the fire, but they contended that that loss, also, was caused 
not by an “‘ accident ”’ but by fire in the shape of the unexplained 
source of ignition, and so was expressly excluded from the policy. 
They also contended that the accident was not the direct cause 
of the loss, its only direct effect being to tear the tank apart. 
The assured were separately covered in respect of fire, and the 
fire insurers paid for the loss. They also paid the assured the 
amount now claimed from the accident insurers for the loss due 
to the accident, and the assured assigned their accident claim to 
the fire insurers. The accident insurers accordingly disputed 
liability on the further ground that the assured had already 
been indemnified by the fire insurers and so had no claim against 
the accidebt insurers. Tyndale, J. (Superior Court, District of 
Montreal), gave judgment for the assured. The Court of King’s 
Bench, Quebec (Appeal Side) (Letourneau, C.J., dissenting), 
reversed that decision, but it was restored by the Supreme Court 
of Canada (Rand, J., dissenting). The accident insurers now 
appealed. 

LorpD PortTER, giving the judgment of the Board, said that the 
assured were not precluded from suing by the fact that their 
accident loss had been paid by the fire insurers, for the assured, 
by the terms of the transfer of their accident claim to the fire 
insurers, were under an obligation to continue their action against 
the accident insurers or to allow it to be continued in their (the 
assured’s) name. The action was still the assured’s action, 
therefore, and they had the interest in it necessary to qualify 
them under art. 77 of the Code of Civil Procedure to maintain it. 
As for the claim itself, the risk covered, on the true construction 
of the policy, was something more than the mere tearing asunder 
of the tank. Moreover, the explosion which followed was the 
direct result of the accident to the tank. The expression “ direct 


result ’’ did not imply that there could be no step between cause 
and consequence. ‘The incidents from the moment when the first 
flash was observed until the ultimate explosion took place were 
all part of one momentary event. The flame was the first stage 
of an explosion which necessarily went forward through the next 
stage until the final stage was reached and the explosion took place. 
It followed that there was no appreciable moment of time between 
the beginning of the ignition and the explosion; each was a 
part of the same event, the ignition being the first and the 
explosion the final stage of the disaster. There had been no 
separate fire which burned in the room before the explosion 
took place. The fact that ignition, in the sense of fire, was an 
element in the ultimate result—the explosion—was not in their 
(their lordships’) view, destructive of the assured’s claim. They 
would humbly advise that the appeal should be dismissed. 

Appeal dismissed. 

APPEARANCES: J. T. Hackett, K.C. (of the Canadian Bar), 
and F*. Gahan (Blake & Redden); J. A. Mathewson, K.C. (of the 
Canadian Bar), and J. Megaw (Charles Russell & Co.). 


{Reported by R. C, CaLtBurn, Esq., Barrister-at-Law.] 


HOUSE OF LORDS 


BILLS OF EXCHANGE (SCOTLAND): PAROL EVIDENCE 
OF PAYMENT 


Sutherland v. Nicol and Another 


Lord Simonds, Lord Normand, Lord Morton of Henryton, 
Lord MacDermott and Lord Reid 
7th February, 1951 

Appeal from the Court of Session (First Division). 

When the defendant was sued on a bill of exchange dated 
6th March, 1946, he alleged that he had paid it on 18th May, 
1946, and sought to establish that statement by parol evidence, 
which the courts in Scotland refused to admit. He now appealed. 
By s. 100 of the Bills of Exchange Act, 1882: ‘ In any judicial 
proceedings in Scotland any fact relating to a bill of exchange, 
bank cheque, or promissory note, which is relevant to any 
question of liability thereon, may be proved by parol evidence.” 
The House took time for consideration. 

Lorp Simonps said that the distinguished judges who had 
had to consider s. 100 of the Act left him in no doubt that it 
would be indeed a revolutionary measure to alter the law of 
Scotland as to the modes in which payment of a debt might be 
proved. The general rule unumquodque eodem modo dissolvitur 
quo colligatuy was not to be lightly broken. Why should it be 
broken in the case of a bill of exchange, bank cheque, or 
promissory note? No reason had been suggested. Though 
there had been some different expression of view on the precise 
scope of the section, there had been a consensus of opinion that 
it was not wide enough to cover parol proof of payment. 
Those who had so held in a number of cases were great names 
in the law of Scotland. But they would be invoked in vain if 
it could not be shown that the section was fairly susceptible of 
a meaning which excluded proof by parol of payment of a bill. 
He had no doubt that such a meaning could be given to it. 
If he approached the section with no previous knowledge of the 
law of Scotland he should perhaps conclude that the fact that 
a bill of exchange had been paid was, within the meaning of the 
section, a fact relating to a bill of exchange which was relevant to 
a question of liability thereon. For the question: ‘‘ Is anyone 
liable on the bill ?”’ and the answer: ‘ No one is liable, for it 
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has been paid off,”’ related to the bill and were relevant to the 
question of liability on it. But there was another wide area of 
inquiry, which related, not to the question whether the bill had 
been discharged so that there was no liability on it, but to such 
questions as might arise on a dispute whether or not the bill 
was an accommodation bill or who, as between A and B, was 
primarily or ultimately liable, questions which assumed a sub- 
sisting bill or, if the bill had been discharged, subsisting disputes 
as to final liability. Some breach in respect of such questions as 
those had already been made in the law of proof, as appeared 
from Lord Mure’s observations in l’ervguson Davidson and Co. v. 
Jolly’s Trustee (1880), 7 R. 500. He saw no difficulty in so 
construing s. 100 as to admit parol proof of facts within that 
area while excluding from it proof that the bill had been 
discharged, which was in eflect proof that a document at large 
and, it might be, in the hands of a holder in due course had 
ceased altogether to be a document of debt. That was the view 
which had been taken by great judges conversant with the law 
of Scotland, and he would follow in their steps. He moved that 
the appeal should be dismissed. 

Lorp NORMAND concurred. 

Lorp Morton oF HeEwnrytTon, dissenting, considered the 
authorities, and said that he could find nothing in them which 
should lead the House to hold that the fact of payment was not 
“a fact relating to a bill of exchange which was relevant to any 
question of liability thereon.’’ In his opinion it was such a fact. 
In forming that opinion he had striven to adhere to the principles 
with regard to the construction of statutes which had been so 
often laid down in that House, and never more clearly than by 
Lord Halsbury, L.C., in Pemsel’s case [1891] A.C. 531, at p. 543. 
He would allow the appeal. 

Lorp MacDermotr said that he would allow the appeal. 

Lorp Kerp was for dismissing the appeal. 

Appeal dismissed. 

APPEARANCES: Peter Thomson and F. W. F. O’Brien (both of 
the Scottish Bar) (Smith and Hudson, for J. and A. W. Myles 
and Co., S.S.C., Forfar, and Thomas J. Addly, Son and Co., 
S.S.C., Edinburgh) ; J. L. Clyde, K.C., and Douglas Reith (both 
of the Scottish Bar) (Church, Adams, Tatham and Co., for 
Clark and Wallace, Aberdeen, and Scott, Moncrieff and Trail, 
W.S., Edinburgh). 

{Reported by R. C. Catsurn, Esq., Barristcr-at-Law.] 


COURT OF APPEAL 


CHARITABLE PURPOSES: POVERTY: FUND FOR 
BENEFIT OF WIDOWS AND ORPHANS OF BANK 
EMPLOYEES 
In re Coulthurst; Coutts & Co. v. Coulthurst 


Evershed, M.R., Jenkins and Hodson, L.JJ. 
7th March, 1951 

Appeal from Vaisey, J. (ante, p. 29). 

By a will dated 28th April, 1948, a testator gave £20,000 to a 
bank upon the trusts that the money should be invested and the 
income be paid every six months calculated from the date of the 
testator’s death to or for the benefit ‘‘ of such one or more. . . 
of the widows and orphaned children of deceased officers and 
deceased ex-officers [of the bank) living at the expiration of such 
half-yearly period as the bank shall in its absolute discretion 
consider by reason of his, her or their financial circumstances to 
be most deserving of such assistance.’’ The testator died on 
14th June, 1949. Vaisey, J., held that the trusts were valid and 
effectual charitable trusts. 

EVERSHED, M.R., said that the bequest could only be valid on 
the ground that it was in relief of poverty. The court would 
give effect to the gift even though the word “‘ poverty ” was not 
used if, on looking at the whole gift, it had to be concluded that 
the relief of poverty was intended (In re Lucas [1922] 2 Ch. 52, 58). 
“ Poverty ’’ was a word of wide and indefinite meaning, and in 
this connection might be taken to mean “‘ going short, having 
regard to one’s status in life.’ Widows and orphans had for 
many centuries been objects of general benevolence, and 
Vaisey, J., was right in holding that the intention of the testator 
was to relieve poverty and that the gift was therefore a valid 
charitable gift. 

Jenkins and Hopson, L.JJ., concurred. Appeal dismissed. 

APPEARANCES: J. Neville Gray, K.C., and C. V. Rawlence ; 
Wilfrid M. Hunt (Farrer & Co.); Denys Buckley (The Treasury 
Solicitor). 


{Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.] 
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CHANCERY DIVISION 


“ISSUE OF OUR MARRIAGE” 
In re Noad; Noad v. Noad 

Roxburgh, J. 5th February, 1951 
Adjourned summons. 


By a will dated 1st March, 1914, the testator gave his real and 
personal estate to his wife for life, and provided that upon her 
death it should ‘‘ be equally divided between the issue of our 
marriage.”’ The testator had a son; the latter married in 1928 
and had three children. The testator having died on 4th May, 
1950, the court was asked to determine the meaning of the 
expression “‘ issue of our marriage ” in the will. 

RoxBurGu, J., said that it was extremely improbable that the 
testator intended his son and his son’s children to take per capita, 
It would not have been surprising had he intended a distribution 
among issue of all degrees per stirpes ; but a distribution among 
issue of all degrees per capita, in which parents and children 
competed with one another, was most improbable. “‘ Issue of 
the marriage’ ought to mean to the court, as it undoubtedly 
would to any layman, the children of the person using the words 
and of the other person to whom he was referring, i.e., of himself 
and his wife, because, although the grandchildren were, in a 
sense, issue of the marriage between himself and his wife since 
there would have been no grandchildren had there been no 
children, the grandchildren were really issue of the marriage, 
not of the grandfather and his wife, but of the son and his wife 
or of the daughter and her husband, who had been able to have 
issue because of, among other things, the circumstance that the 
grandfather had issue. Accordingly, the testator’s real and 
personal estate, after the widow’s death, belonged to the son 
absolutely. Jteed v. Braithwaite (1871), L.R. 11 Eq. 514, followed ; 
Walsh v. Johnston [1899] 1 Ir. R. 501 not followed. 

APPEARANCES: J. Bradburn ; G. T. Hesketh (Ernest Bevir and 
Son, for Pinniger, Finch & Co., Westbury); T. A. C. Burgess 
(Woodcock, Ryland & Co., for Vicary & Knight, Warminster). 

(Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.] 


WILL: 


KING’S BENCH DIVISION 


TENANTABLE CONDITION: IMPLIED COVENANT 
Goodman ¥. Rollinson 
MeNair, J. 15th January, 1951 

Action and counter-claim. 

The plaintiff tenant having told the defendant landlord that 
he intended vacating the demised premises at the end of March, 
1948, the landlord after that date removed certain chattels left 
by the tenant, and delivered them at the tenant’s new address. 
In the tenant’s action for trespass, which does not call for report, 
the landlord counter-claimed for breach of an implied covenant 
by the tenant to use the premises in a tenantable manner. 

McNair, J., having given judgment dismissing the action, 
said that there was in the tenant’s rent book no express covenant 
by him to keep the premises in tenantable condition. In such a 
tenancy, however, an obligation to use the premises in a tenantable 
manner was to be implied. The landlord was accordingly entitled 
to damages on his counter-claim. Judgment for defendant on 
claim and counter-claim. 

APPEARANCES: L. J. Solley (Sylvester, Amiel & Co.); A. R. 
Campbell (Howard, Kennedy & Co.). 

(Reported by R. C. Catsurw, Esq., Barrister-at-Law.} 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


MEASURE OF DAMAGES: DECEASED SEAMAN’S 
ILLEGITIMATE CHILDREN 


Phipps v. Cunard White Star, Ltd. The Queen Mary 
Willmer, J. 22nd January, 1951 


Motion in objection to a registrar’s report. 

An able seaman lost his life in a collision for which the 
defendants’ vessel was found partly to blame. He had been 
living as man and wife with the plaintiff, a spinster by whom 
he had three illegitimate children. Not being a dependant of the 
deceased within the Fatal Accidents Acts, she had no claim for 
herself, but the children had a claim because she had managed 
their home on money supplied by the deceased. It was objected 
that the registrar had awarded too little. 





ies ee a ee ee ee a ss es ce 


Ri 


he 


In 


fron 
Com 
asa 
Unit 
Nort 


Reac 
Sh 


On 
Caus 
the | 
assist 
purpe 
thous 
a mat 
unab] 
home 
the il 
She y 
seconc 
would 
would 
had al 
The B 
legally 








id 
yn 


be 


nad 


at 
*h, 
eft 
Ss. 
rt, 
nt 


the 
en 


the 
for 
zed 
ted 











March 24, 1951 THE 


WILLMER, J., said that-he approved the statement of principle 
on which the registrar had acted. The registrar had said that 
on the facts it was quite clear that the plaintiff ran the home and 
maintained the children, and was certainly dependent on the 
deceased. As she was not a dependant within the meaning of the 
Fatal Accidents Acts, he found it impossible to make an award 
on the basis of her claiming when, in fact, she was not claiming, 
and, in law, could not claim. Nor could the registrar award to the 
three children such a sum as would include the amount which 
he would have awarded to the plaintiff if she had been entitled 
toclaim. The children, nevertheless, shared in the benefit which 
their mother derived from the payments made to her by the 
deceased. ‘That share in their,mother’s benefit they lost when 
their father died, and by reason of their mother’s inability to 
claim under the Fatal Accidents Acts were never able to recover. 
In assessing their awards the registrar took into account the 
benefit which each of them thereby lost. The registrar had allowed 
the sum of £500, divided between the three children, the amounts 
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HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Humber Conservancy Bill [H.C.| {14th March. 
Read Second Time :— 
Overseas Resources Development Bill [H.C.] 
{13th March. 
Kead Third Time :— 
City of London (Central Criminal Court) Bill (H.L.| 
{13th March. 
Export Guarantees Bill [H.C.] {15th March. 


In Committee :— 


Reserve and Auxiliary Forces (Training) Bill [H.C.] 
[15th March. 


HOUSE OF COMMONS 


A. PROGREss OF BILLS : 
Read First Time :— 
Army and Air Force (Annual) Bill [H.C.] [15th March. 
To provide, during twelve months, for the discipline and 
regulation of the Army and the Air Force and to repeal certain 
enactments relating thereto. 
Falkirk Burgh Extension &c. Order Confirmation Bill [H.C.} 
{14th March. 
Reverend J. G. MacManaway’s Indemnity Bill [H.C.] 
{15th March. 
To indemnify the Reverend James Godfrey MacManaway 
from any penal consequences incurred under the House of 
Commons (Clergy Disqualification) Act, 1801, by sitting or voting 
as a Member of the Commons House of the Parliament of the 
United Kingdom or as a Member of the House of Commons of 
Northern Ireland. 


Read Second Time :— 
Sheffield Extension Bill [H.C.| [14th March. 


B. DEBATES 


On the motion for the Second Reading of the Matrimonial 
Causes Bill, Mrs. E1iRENE WHITE said her already high regard for 
the legal profession had been still further enhanced by the 
assistance of its members in trying to draft this small Bill. The 
purpose of the Bill was to meet the situation where many 
thousands of people were living apart in a state which was not 
4 marriage in any full sense of that word, but in which they were 
unable legally to form another union or to establish a normal 
home life. When one took into account the third parties and 
the illegitimate children, this was a very large problem indeed, 
She was interested primarily in those who wished to set up a 
second marriage. People only interested in promiscuous relations 


would not worry about the fate of her Bill anyway. The children 
Would not suffer if the marriage were dissolved, since one parent 
had already shown himself or herself lacking in parental affection. 
The Bill was so drafted that under cl. 1 (2) the husband, being 
legally responsible for the maintenance of his wife and children, 
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attributable to each being, of course, varied in accordance with the 
ages of the respective children. Discretion to vary that sum 
was that of the judge and not that of the registrar. It was, 
nevertheless, right to say that no judge, sitting in his (his 
lordship’s) position, with the report of the registrar before him, 
would consider for a moment the varying of the report on a mere 
question of quantum unless satisfied that the registrar’s conclusion 
was erroneous by a very considerable margin. Had he (his 
lordship) been considering the matter for the first time, he would 
have arrived at a figure somewhat, but not very much, in excess 
of that arrived at by the registrar. He was satisfied that any 
ditference of view between himself and the registrar was so small 
that it would be quite wrong for him to interfere with the amount 
stated in the registrar’s report. The question of figures was one 
primarily for the registrar. Objection overruled. 

APPEARANCES : C. Ft. Beddington (Botterell & Roche) ; 
(Hill, Dickinson & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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might not even claim to have his petition heard unless he could 
satisfy the court that he had fulfilled his financial obligations 
towards his family. He would continue to be financially liable 
if in all the circumstances of the case the court considered it to 
be just, but cl. 2 provided the means of the wife should also be 
pooled and placed at the disposal of the court. 

There was much that was unmoral or immoral in the existing 
law. She had in mind a man earning £5 or £6 who had paid 
over £2,000 in maintenance to a woman he had not seen in 
twenty years. He had committed only the offence of choosing 
the wrong partner, but he had no redress unless he chose to join 
the 3,350 husbands who last year went to prison rather than 
make these payments to their wives. Some went simply because 
they felt it unjust to be required to make these payments without 
any possibility of appeal, even to an independent tribunal. 

Some women would not divorce their husbands simply because 
if they did so they would lose old age or widows’ pensions to 
which they were entitled by virtue of their husband's contribu- 
tions. She asked herself in such cases: “Is this woman really 
married to a man or to an old age pension ?’”’ Again, there were 
considerations under the Inheritance (Family Provision) Act. 
Under the existing law a woman who took divorce action 
disinherited herself because she lost the status of a married woman. 
The Bill would not alter these results of the present law, but 
would merely bring them into sharper focus. 

At present the law was based on the assumption that a marriage 
should be terminated only if one partner had committed a legally 
proven offence against the other. Under this procedure there 
were many offences which had nothing to do with morality. Nor 
was the court required to decide which partner was responsible 
for the breakdown of the marriage relationship. The legal verdict 
which declared one party innocent and the other guilty was 
confined to a particular legal offence which had to be proved 
and which might be, and often was, a narrow issue in the 
relationship of marriage as a whole. Denning, L.J., had Said : 
‘There is no hiding the fact that the form of the decree of 
divorce is often no real guide to the conduct of the parties.” 
The Bill took nothing away from a party who had been truly 
injured, but it did provide a solution, where the fault was fifty- 
fifty, without branding one party and exonerating the other. 
The Archbishop of Canterbury had recently said there was now 
little validity in the distinction between innocent and guilty 
parties. To insist that the whole of our divorce procedure should 
be based on this distinction was thus manifestly wrong. 

At present the chance of an unhappy partner getting freedom 
was often worse in proportion as his or her conduct was good. 
An utter scoundrel stood much more chance than a partner who 
tried, within the context of an unhappy marriage, to behave 
decently. In law the so-called “ guilty party ’’ had, so far as 
she knew, only one protection, i.e., the right, if the petitioner 
failed to apply for a decree nisi to be made absolute, to apply 
himself or herself to the court for that to be done. At present 
the law permitted the most despicable cat-and-mouse treatment. 
She knew of one case where a wife had raised her husband's 
hopes of divorce on three occasions. She had gone to solicitors 
and prepared evidence on three occasions, but cach time he had 
failed to provide a sufficiently adequate sum to satisfy her, 
and she did not take proceedings. 


Si. Olson 
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Again, often a partner truly “innocent” could not quite 
satisfy the degree of proof required by the law. Poor people, 
for instance, could not afford to engage private detectives— 
legal aid would not pay for that—and were often not able to 
prove adultery although they well knew it had occurred. She 
submitted that justice was not met by making marriage depend 
for dissolution on proof of a legal offence. The law should be 
adapted to meet the true needs of justice and of a morality which 
common people and not merely lawyers could accept as sound. 
It might be said that it was wrong to force divorce upon people 
who had conscientious scruples in the matter. She had some 
sympathy with that, but why did such people insist on forcing 
theiy views on others ? Let the churches by all means legislate 
for their own communities, but it was for Parliament to make 
the laws sufficiently comprehensive to meet the needs of all 
good citizens. Seconding the motion, Mr. Martin LiInpsay 
said the need under the Bill for a seven-year period of separation 
made it absurd to suppose that it would break up marriages 
which were still “ alive.”” No one would deliberately separate 
for seven years so as to take advantage of the Bill. The Bill 
would affect chiefly those cases where there had already been 
long separations—often for fifteen or twenty years. It would 
enable the position of children of illicit unions to be ameliorated, 
and would release those who refrained from bringing such children 
into the world because of the stigma of illegitimacy. 

{9th March. 
C. QUESTIONS 
STATUTORY INSTRUMENTS (ENABLING POWERs) 

Sir Jonn MELLor asked the Minister of Food if he would 
specify the enabling powers, other than those actually specified, 
to which reference was made in 5.1. 1951 No. 301 ; and why these 
additional enabling powers were not specified in the Act. 
Mr. Maurice Wess said that the reference to other enabling 
powers was a formula which was normally and quite properly 
used in statutory instruments to comprehend such ancillary 
powers as were or might be brought into play when a specific 
power was exercised. These ancillary powers were provisions 
of the general statute law (for instance, those in the Interpretation 
Act, 1889). To include these ancillary powers in the instrument 
would make the preamble long and cumbersome, and would 
tend to obscure the specific statutory powers under which the 
order was made. (9th March. 


LEGAL REPRESENTATION 


Mr. CroucH asked why a constituent of his had not been allowed 
to be legally represented before a local national insurance tribunal 
on her appeal. Was the Minister aware that the lady concerned 
had been embarrassed as she was appearing before the tribunal 
for the first time, whereas the tribunal were quite accustomed 
to these matters. Dr. SUMMEKSKILL said that legal representation 
of claimants before local tribunals under the National Insurance 
Act was precluded by a regulation, made on the advice of the 
National Insurance Advisory Committee, who, after considering 
numerous representations, took the view that the proceedings 
should be kept as informal as possible. Claimants could have 
representation other than legal representation. [12th March. 


COMPULSORY ACQUISITION AND HIRING OF LAND 

The ATTORNEY-GENERAL said that the procedure for the 
compulsory acquisition and hiring of land was both complicated 
and difficult, but its complexities were, for the most part, inherent 
in the subject, and consolidation of the relevant enactments 
would do little to simplify them. There were at present in 
force temporary enactments which accounted for much of the 
complication and any attempt to simplify the law on this subject 
would hardly be practicable until they expired. Even then 
any attempt to simplify the subject would probably be beyond 
the scope of any consolidation Bill. (12th March. 


loop PROSECUTIONS 


Mr. I. WitLry stated that during the period Ist January, 
1946, to 3lst December, 1950, 44,145 persons were prosecuted 
for food offences on 114,967 charges. Of these charges 108,720, 
representing 94-5, led to convictions. The total of fines imposed 
amounted to £808,676 and in addition payment of costs awarded 
against persons prosecuted amounted to £97,442. [12th March. 

DistkiputTION OF GERMAN ENEMY ProprertTY Act, 1949 

The Secretary for Overseas Trade (Mr. BottoMLey) stated 

that so iar there had been no opportunity of invoking the powers 
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conferred by s. 1 (6) of the Distribution of German Enemy 
Property Act, 1949, but the comparable powers under the Trading 
with the Enemy (Custodian) Order, 1939, had been used in a 
very large number of cases. (12th March. 
DEVELOPMENT CHARGES 

Miss IrENE Warp asked the Minister of Local Government 
and Planning whether he was aware that development charges 
were arrived at by a process of bargaining; that many people 
were unaware of the fact that the original assessment was open 
to reduction; that no uniform system appeared to be in 
operation ; and whether he would take steps to see that everyone 
was treated equally in this matter. Mr. Da ton said that 
when a district valuer was asked to assess a development charge 
he told the applicant what assessment he proposed and invited 
him to call and discuss it. The basis of development charges 
was laid down in the Act. The district valuer did his best and 
invited the persons concerned to assist him by giving any evidence 
they might have as to why the charge should be reduced. No 
reply was given to a supplementary question by Mr. Bossom 
as to whether the Minister could not see that the valuer decided 
the 1ight value in the first place. [13th March. 


Lanp AcguisiTion (LocAL INQUIRIEs) 


Mr. Darron said that the only housing authority in the 
North-Eastern region which had succeeded during the last two 
years in acquiring land outside their local government boundary 
for housing purposes after a local inquiry was Sunderland. The 
average time which elapsed between a direction to hold a local 
inquiry and the announcement of the Minister’s decision was 
about eight weeks. [13th March. 

Tizp CoTtaGEs (EVICTIONS) 

Mr. DaLton said he hoped soon to be able to make a statement 
on the steps to be taken to prevent the eviction from an 
agricultural tied cottage of a reservist called up for service. 

{13th March. 
CONVERSION OF HouSEs INTO FLATs (LONDON) 


Mr. Darton stated that he had made no decision in how 
many roads in the County of London the conversion of houses 
into flats for occupation by more than one family would be 
prohibited. He considered that it would be wrong to control 
the conversion of houses into flats, in the County of London 
or elsewhere, by the application of any such rigid rule. In the 
present housing situation it was essential that full use should be 
made of existing dwellings, especially where they were too large 
for occupation by a single family and were otherwise suitable 
for conversion into flats. Proposals for conversion of such 
houses should be encouraged by local planning authorities in 
all appropriate cases. {13th March. 

SURVEYORS’ FEES (PLANNING ACT) 

Mr. GAITSKELL Said that contributions towards fees of surv« yors 
representing applicants for compensation out of the global sum 
of £300,000,000 under ss. 58 and 60 of the Town and Country 
Planning Act amounted, by the end of February, 1951, to 
£550,014. [13th March. 


CLAIMS ON THE GLOBAL FUND 


Mr. GairskELL said that 807,103 claims for compensation 
from the global fund under ss. 58 and 60 of the 1947 Act had 
been received. (13th March. 


“ CHARGES PROVED ”’ AND “ CONVICTIONS 
Mr. Cuvuter Epe said that as a result of the replacement o! 
the Probation of Offenders Act, 1907, by certain provisions 0! 
the Criminal Justice Act, 1948, there was no longer any 
distinction between “‘ charges proved "’ and “‘ convictions,’’ and, 
in future, figures given for convictions would include all cases 
which would formerly have been described as charges proved. 
(13th March. 
JUDGES’ SALARIES 
Mr. GAITSKELL said the Government were examining the 
question of the salaries of county court judges, but he was not 
at present able to make any statement. {14th March. 


STATUTORY INSTRUMENTS 


Aluminium Scrap Prices Order, 1951. (S.I. 1951 No. 391.) 
Coal Industry (Superannuation Scheme) (Winding Up, No. 2) 
Regulations, 1951. (5.1. 1951 No. 393.) 
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County of Chester (Electoral Divisions) (No. 2) Order, 1951. 
(S.I. 1951 No. 378.) 


Exchange Control (Import and Export) Order, 1951. (S.I. 1951 
No. 394.) 

Exeter-Leeds Trunk Road (Marehay Division) Order, 1951. 
(S.I. 1951 No. 386.) 

Gas (Pension Rights) (Amendment) Regulations, 1951. (S.I. 
1951 No. 383.) 

Import Duties (Drawback) (No. 6) Order, 1951. (S.I. 1951 
No. 3838.) 

Import Duties (Drawback) (No. 7) Order, 1951. (S.I. 1951 


No. 389.) 


Import Duties (Exemptions) (No. 4) Order, 1951. (S.L[. 1951 
No. 390.) 
London Traffic (Clay Lane, Loughton and Pudding Lane, 


Chigwell) Regulations, 1951. (S.I. 1951 No. 387.) 

London Traffic (Finchley and Friern Barnet) Regulations, 1951. 
(S.I. 1951 No. 380.) 

London Traffic (Prescribed Routes) (Amendment) Regulations, 
1951. (S.I. 1951 No. 379.) 
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North-West Wales River Board (Transfer of Powers of the 
Harlech and Maentwrog Internal Drainage Board) Order, 1950. 
(S.I. 1951 No. 372.) 

North-West Wales River Board (Transfer of Powers of the 
Harlech and Maentwrog Internal Drainage Board) (Appointed 
Day) Order, 1951. (S.I. 1951 No. 373.) 

Primary and Secondary Schools (Grant Conditions) Amending 
Regulations No. 10, 1951. (S.I. 1951 No. 371.) 


River Great Ouse Catchment Board (Variation of 
Order, 1951. (S.I. 1951 No. 374.) 

River Great Ouse Catchment Board (Variation of Awards) 
(Appointed Day) Order, 1951. (S.1. 1951 No. 375.) 

Stopping up of Highways (London) (No. 5) Order, 1951. (S.1. 
1951 No. 382.) 

Teachers’ Superannuation (Army Civilian Lecturers) Scheme, 
1951. (S.I. 1951 No. 392.) 

Utility Apparel (Industrial Overalls and Merchant Navy Uniforms) 
(Manufacture and Supply) Order, 1951. (S.1. 1951 No. 376.) 


PRACTICE 


Awards) 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope 


Income Tax—MAINTENANCE ORDER—CREATION OF TRUST IN 


Favour OF CHILD 

QO. A wife was the successful petitioner in divorce proceedings 
in 1949. There was one child of the marriage, of whom the 
petitioner was granted the custody. An order for maintenance 
was made, the essential parts of which are as follows: ‘‘ The 
respondent do pay into Z bank, for the maintenance of the said 
child, the sum of £3 per week, less tax, to be administered by 
the respondent and Messrs. X, the petitioner’s solicitors, as 
trustees, for the use and benefit of the said child; the following 
amounts to be paid out therefrom to the said child in pocket 
money up to the age of sixteen years: 10s. per week, etc.” 
By agreement between the parties, the question of maintenance 
for the petitioner was adjourned generally. The respondent 
has complied with the order, and has paid into the bank a weekly 
net sum of £1 13s. (1) Does this form of order create a trust 
in favour of the child 2? (2) If so, is the income of the child under 
the trust to be treated for tax purposes as the respondent’s 
income ? (3) If so, is the petitioner unable to claim on the 
child’s behalf repayment of the tax deducted by the respondent ? 
It appears to us that this particular case is governed by the 
decision in Yates v. Starkey (1950) 2 All E.R. 614. 

A. It is considered that on the authority of Yates v. Starkey, 
supra, a trust would have been created in favour of the child 
and that, also as the result of the decision in that case, the gross 
income (of £3 per week) should be regarded as the father’s income, 
under s. 21 of the Finance Act, 1936. The answer to (1) and (2) 
is, therefore, ‘‘ Yes.” It would seem that, although the petitioner 
(as guardian) could not claim repayment direct, a claim could be 
made by the trustees under s. 20 (3) of the Finance Act, 1922, 
which by s. 21 (5) is applicable to s. 21 of the Finance Act, 1936. 
If the petitioner incurs expenditure on maintenance or education 
of the child in excess of the amount of maintenance received, a 
claim could also be made for apportionment of the child allowance 
between the parents in proportion to their relative contributions, 
under s. 24 of the Finance Act, 1940. In this context (although 
there is no authority) it is thought that such a claim should be 
on the basis of the actual expenditure by cach, that is, of the 
net receipt, £1 13s. per week, plus any refund or extra payments 
or disbursement, since the basis of the decision in the Yates 
case is that the £3 per week should be disregarded as the child’s 
income for income tax purposes, and in the order in this inquiry 
nothing is said as to the respondent’s having the benefit of child 
allowance. The Court of Appeal dismissed the Crown’s appeal 
on 5th March, 1951, but leave has been given to appeal to the 
House of Lords. 


Rent Acts—WHETHER TENANCY CREATED BY ESTOPPEL 

Y. A statutory tenant, as defined by the Rent Restrictions 
Acts, died in April, 1948, leaving a widow, a daughter and a 
son-in-law who were residing with him at the date of his death. 
The widow died in May, 1950, leaving her daughter and son-in-law 
still residing on the premises. Notwithstanding that the landlord 
1S presumably now entitled to possession by virtue of the decision 


in Summers v. Donohue {1945} K.B. 376, she inadvertently served 
on the son-in-law a notice to quit the premises which, to quote 
part of the wording of the notice, “... you hold of me as weekly 
tenant ...’’ Verbal demands for possession were made before 
the service of this notice and no rent has at any time been 
accepted since the death of the widow, nor, apart from the notice, 
has any acknowledgement been given that the son-in-law’s 
occupation of the premises is by virtue of any tenancy. Under 
the circumstances, will the service of the notice to quit containing 
the words mentioned above create a fresh tenancy which the 
landlord is estopped from denying and will she thus be debarred 
from obtaining possession ? 

A. In order to raise an estoppel the party to be estopped 
must have wilfully caused the other to believe in a state of 
things and have induced that person to act on that belief or to 
alter his previous position to his detriment (Freeman v. Cooke 
(1848), 2 Ex. 654; Whitechurch v. Cavanagh |1902' A.C. 177). 
As applied to the creation of a tenancy by estoppel this requires 
that the tenant shall have acted to his detriment ; normally 
he does so by paying rent. In the present case we cannot see 
that the son-in-law in reliance on the notice to quit has acted 
to his detriment ; certainly he is stated not to have paid rent, 
and although it would be open to him to show some other detri- 
ment it is difficult to see what that would be since he is in no 
worse position after than before the notice. .For these reasons 
we are of opinion that no estoppel has been raised and the landlord 
is not debarred from obtaining possession. Macley v. Nutting 
1949 1 All E.R. 413, where a tenancy by estoppel was estab- 
lished, differs considerably from the facts of the present case. 
In Macley’s case, the original tenancy was contractual and, 
therefore, vested in the President of the Probate, Divorce and 
Admiralty Division on the tenant’s death. Acceptance of rent 
from the widow, therefore, created a new contractual tenancy 
by estoppel and this estoppel enured for the benefit of the widow's 
personal representative. 


Trust for Sale-—Jorint PURCHASE OF Part OF ESTATE By 
EXECUTOR AND ONE BENEFICIARY 

Q. A by her will appointed B, C and D to be the executors and 
trustees thereof and devised and bequeathed all her real and 
personal estate to her trustees upon trust for sale, and to hold the 
net proceeds of sale upon trust to pay and divide the same equally 
between her two daughters, E (the wife of B) and F (the wife of C) 
if they should be living at her death. A died recently, leaving 
E and F her surviving, and probate of her will has been obtained 
by B and C (D having predeceased the testatrix). Part of the 
estate consists of a freehold dwelling-house, and it has been agreed 
between the executors and E and F, the two beneficiaries, that 
FE and her husband B shall purchase the property for £575. 
£200 of the purchase price is to be borrowed on a building society 
mortgage and the balance is to be provided out of I-’s share in 
A’s estate. Although F, who is apparently the only person in a 
position to object to the sale, is quite in favour of the transaction, 
it seems to us that if the ordinary form of conveyance by personal 
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representatives to a purchaser is used the transaction might be 
open to query on a future sale of the property in view of the fact 
that E is not only a beneficiary but also the wife of B, one of the 
executors, and that B is to be one of the joint purchasers. What 
is the most satisfactory way of carrying out this transaction 
so as to avoid the possibility of an objection being made to the 
title on the occasion of any future sale ? Should the share of the 
estate to which E is entitled exceed £575, the transaction might 
be carried out by the executors appropriating the house to E on 
account of her share and vesting it in her by an assent, to be 
followed by a conveyance by E to herself and B as joint tenants, 
and E and B could then mortgage the property to the building 
society. 


A. If the share of the estate to which E is entitled exceeds 
£575 we agree that there should be no difficulty in appropriating 
the house to her as part of her share and for E subsequently to 
convey the same to her husband and herself. It would, however, 
be essential for a subsequent purchaser to know beyond all 
reasonable doubt that the share did exceed the value of the 
property in view of B’s fiduciary position as executor, and for 
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this reason we consider that a deed of appropriation would be 
preferable to an assent. As the residue is given upon trust for 
sale, the beneficiaries can elect to take the same in specie 
(Re Beverly {1901) 1 Ch. 681), and if a deed of appropriation is 
adopted we see no reason why E should not in that deed direct 
the conveyance to herself and B, thus eliminating the second 
conveyance. The deed would, in that event, require adjudication 
and would attract ad valorem duty on half the value of the house. 
Such stamp duty would, in our opinion, be an advantage in 
establishing the value of the appropriated property with a view 
to satisfying a future purchaser. If E’s share does not amount 
to £575 the situation is more difficult in view of the rule against 
the purchase of the estate by an executor (Beningfield v. Baxter 
(1886), 12 App. Cas. 167). Provided, however, that there is full 
disclosure to the other beneficiary (F) and she is separately 
advised and joins in the conveyance to the extent of her beneficial 
interest, we consider that it will be in order for E and B to purchase 
the property from the personal representatives. The conveyance 
should contain a recital of the separate advice given to F, her 
understanding of the position and a waiver by her of all claims 
against the personal representatives as well as the purchasers. 


NOTES AND NEWS 


Honours and Appointments 

The King has approved that Major Francis J. FERNAu be 
appointed Clerk of the Privy Council on the retirement of Sir Eric 
Leadbitter on 30th June. 

Mr. J. M. Stack, solicitor, of Sheffield, has been appointed a 
member of Sheffield Rent Tribunal. 

Mr. G. B. Aston, assistant solicitor to Bath Corporation, 
been appointed assistant solicitor to Nottingham Corporation. 

Mr. E. Cust, prosecuting solicitor in St. Helen’s Town Clerk’s 
department, has been appointed assistant deputy Town Clerk 
of Gloucester. 


has 


Personal Notes 


Rawmarsh 
from 


clerk to the 


Mr. A. H. Jackson, who has been 
is to retire 


Urban District Council for over thirty years, 
the post in May. 


Miscellaneous 


the 
The 


general meeting of the Bar will be held in 
2nd April, 1951, at 3 p.m. 


The annual 
Middle Temple Hall on Monday, 
Attorney-General will preside. 


OBITUARY 
Mr. G. H. BAILEY 


3ailey, solicitor, of Guildford, died on 
was admitted in 1907 and retired 


Howard 
aged 65. He 


Mr. Gilbert 
16th February, 
in 1947. 

Mr. J. W. CALVERT 

Mr. John William Calvert, solicitor, of Worthing, 

5th March. He was admitted in 1931. 


died on 


Mr. P. R. F. GASH 

Mr. Percy Reginald Frederic Gash, of Walton-on-Thames, 
formerly senior partner of Messrs. Foster, Spicer and Foster, of 
Cheapside, died on 11th March. He was admitted in 1900, 


Mr. W. C. DAVEY 
Mr. William Charles Davey, solicitor, of Cirencester, 
5th March, aged 64. He was admitted in 1923. 


died on 


JOSEPH GLYNN 
Sir Joseph Aloysius Glynn, LL.D., chairman of the National 
Health Insurance Commission in Ireland from 1912 to 1933, 
died recently, aged 82. Admitted in 1891, he was knighted in 
1915. 
Mr. A. M. HUTTON 
Mr. Arthur Miles Hutton, solicitor, of Beaconsfield, has died at 
the age of 65. He was admitted in 1909. 


SOCIETIES 


On Thursday, 8th March, 1951, the HULL INCORPORATED Law 
Society held a most successful dinner at the Royal Station Hotel, 
Hull, at which the chief guests were the President (Sir Leonard S. 
Holmes, LL.M., J.P.) and the Secretary (Mr. T. G. Lund, C.B.E.) 
of The Law Society. The assembled company numbered about 
190, and large number of other guests included Mr. Justice 
Stable, the Recorder of Kingston-upon-Hull (Mr. H. B. H. 
Hylton-Foster, K.C., M.P.), the civic chiefs of Kingston-upon- 
Hull and representatives of the other professional and business 
organisations of the city. 
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